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THE LATE HON. SIR JOHN ABBOTT, K. C. M. G. 


cy the 30th of October, 1893, Sir John 
Abbott, the successor of Sir John 
Macdonald in the Premiership of Canada, 
died after a lingering illness at his home in 
Montreal. Thus, within the short space of 
two years and a half, Canada has lost three 


of her most eminent public men. In 1891 


Sir John Macdonald, her first Premier, and 
probably the most renowned of colonial 


Statesmen, passed away; and he was soon 


followed by his great Liberal opponent, Hon. 
Alexander Mackenzie, who had been the 
Premier from 1873 to 1878. 

John Joseph Caldwell Abbott was the 


_ eldest son of the late Rev. Joseph Abbott, 


the first Anglican incumbent of St. Andrews 
in the county of Argenteuil, Quebec, and 


was born at St. Andrews on the 12th day of 


March, 1821. He received his primary edu- 


cation in his native town, after completing 


which he entered McGill University, Mont- 
real. In 1847 Mr. Abbott was called to the 
Bar of Quebec, then Lower Canada, and 
began the practice of his profession in Mont- 
real, where in a short time he became a 
leading advocate. He began his political 
career as a Liberal, and it is well known that 
his name was signed to the famous annexa- 
tion manifesto of 1849. That manifesto he 
himself afterwards described as “the out- 
growth of an outburst of petulance in a small 
portion of the population of the province of 
Quebec, which is among the most loyal of 
the provinces of Canada.” He was first 
returned to the Canadian Assembly by his 
native county in the general elections of 
1857, and he continued to hold the seat until 
1867. For a short time during this period 
he occupied the portfolio of Solicitor-General 
for Lower Canada. 
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Throughout his whole public career Mr. 
Abbott paid special attention to questions 
of commercial law, and he was regarded 
as one of the best commercial lawyers in 
Canada. While he was in the Canadian 
Assembly, he prepared the Insolvent Act 
of 1864, which he afterwards published in 
book form with copious and useful notes. 
He also prepared a Jury Law Consolidation 
Act for Lower Canada, besides a number of 
other useful statutes. In 1862 Mr. Abbott 
was made a ©. C.,and the degree of D. C. L. 
was conferred upon him in 1867 by McGill 
University. 

When the union of the Provinces was 
consummated in 1867, it was but natural 
that a public man who had distinguished 
himself so much in the old assembly should 
aspire to a seat in the new Parliament of 
Canada. Heaccordingly placed himself once 
more in the hands of his old constituents, 
and was elected to the House of Commons 
in 1867. He was re-elected for the same con- 
stituency in 1872 and 1874, but was unseated 
shortly after the latter election, and was 
not again successful in carrying the county 
until 1880. He was again elected in 1882. 
During his later years in the House of 
Commons he made few speeches. He was 
chairman for many years of the Committee 
of Banking and Commerce, —a_ position 
as responsible as a seat in the Cabinet, inas- 
much as many of the most important mat- 
ters coming before Parliament are referred 
to this committee for close investigation. 

In May, 1887, Hon. Mr. Abbott was ap- 
pointed a member of the Privy Council of 
Canada, and was translated to the Senate, 
where he became Government leader. He 
discharged the functions of that position 
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with great tact and ability, and his speeches 
in the Senate are among the ablest and 
most valuable published in the Canadian 
Hansard. 

Upon the death in 1891 of Sir John 
Macdonald, who was for about twenty years 
Premier of Canada, the choice of a successor 
was practically confined to two of his lieu- 
tenants, — Sir John Thompson and Hon. 
Mr. Abbott. Thename of Sir Charles Tup- 
per was mentioned in connection with the 
vacant post, and it is believed that he 
was not averse to assuming the functions of 
leadership. But Sir Charles had been absent 
from Canada for several years, and the con- 
ditions had in the mean time so vastly 
changed that he was scarcely in the race 
at all. The great provinces of Quebec and 
Ontario were opposed to his leadership, and 
in the maritime provinces he probably could 
not secure a following except perhaps in 
New Brunswick. The question, therefore, 
was whether Sir John Thompson or Mr. 
Abbott would be chosen. 

Under the British constitutional practice, 
which prevails in Canada as well as in the 
mother country, when the leader of a govern- 
ment dies in office his administration comes 
to an end, and the viceroy is free to choose 
whomsoever he will in the dominant party 
to form an administration. Shortly after Sir 
John Macdonald’s death, the Governor-Gen- 
eral summoned Sir John Thompson, and re- 
quested him toforma government. Thelatter 
had been the late Premier’s right-hand man 
since 1885, but he was only forty-seven years 
of age, and had been only six years in the 
House. During those six years he was un- 
doubtedly the principal spokesman of the 
party, both in the house and on the plat- 
form; yet with becoming modesty and gener- 
osity, he expressed a preference to remain 
in the ranks, and recommended Mr. Abbott 
to the Governor-General. Hon. Mr. Abbott 


responded to the summons, and formed an 
administration. 
fice for him. 


This step was a great sacri- 
His health was not good; 





and he had reached an age when quiet and 
retirement are most coveted. He, however, 
obeyed the call of duty, and discharged the 
arduous duties of first minister until No- 
vember, 1892, when, unfortunately, his health 
obliged him to retire. In May, 1892, he was 
created a Knight Commander of the order of 
St. Michael and St. George. 

When his death was announced a few 
weeks ago, the press of Canada, without dis- 
tinction of party, united in extolling the 
ability and integrity of her great son. We 
will cull one flower from the wreath of mer- 
ited panegyric. The “Toronto Empire” 
said : — 


“Mother earth never took to her comforting 
breast a kindlier man than the late Sir John Ab- 
bott. They who had knowledge of his simplicity 
of manner, the purity of his mind, the geniality of 
his spirit, the wisdom of his words, will not soon 
forget him, and the memory will be forever asso- 
ciated with the rugged old face, seamed with many 
a line of care, and furrowed deep by Time’s unre- 
specting finger. But there was n’t a wrinkle on 
that brave old face that was n’t a beauty, that did 
not make it stronger and more impressive. 
a lion face, and it expressed the lion will which 
made a grand but unavailing struggle against 
death.” 


It was 


While Sir John Abbott did not occupy 
the high office of Prime Minister of Canada 
for so long a period as his illustrious prede- 
cessor, and while he had not displayed the 
wonderful all-round ability of his gifted suc- 
cessor, his place on the roll of Canada’s 
statesmen will always be an honorable one. 
He had not Sir John Macdonald’s donhomie 
and knowledge of human nature, but he was 
a better speaker and a more thorough 
administrator. He was a singularly me- 
thodical man of business; measures commit- 
ted to his care received his best attention 
to the smallest detail ; and the result of his 
public labors will continue to be of enduring 
value to his country. 

Lex. 
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LICENSE OF SPEECH OF COUNSEL. 


By Irvinc BROWNE. 


Ill. 


LEVELAND Paper Co. v. Banks, 15 
Neb. 20; s. Cc. 48 Am. Rep. 334, was 

an action on an alleged agreement to pay for 
paper furnished the printing company. The 
attorney for defendant persisted in offering 
to prove that one S., the secretary of the 
printing company, had embezzled the funds 
and appropriated the property of the said 
company, which evidence was excluded. In 
the argument to the jury, defendant’s attor- 
ney said: “ The history of Smith you know ; 
they told you that directly after these goods 
were shipped Smith went away, and that he 
went away with property that was not his 
own.” AHe/d error, and that the cause must 
be reversed. The court said: ‘‘ The rights 
of parties are to be determined from the evi- 
dence; and an attorney, in arguing a case to 
a jury, must confine the discussion of facts 
to those proved. If he can be permitted to 
make assertions of facts, or insinuations of 
the existence of facts, not supported by the 
proof, there is danger that the jury will 
lose sight of the issue, or be influenced by 
misstatements as to the prejudice of the 
other party. Where such statements are 
improperly made, prima facie they are preju- 
dicial, and may be sufficient to cause the 
reversal of the case. In the case under con- 
sideration it was entirely immaterial whether 
Smith had embezzled the funds or appro- 
priated the property of the Post Printing 
Company or not, and any evidence tending 
to prove such facts, or assertions of their 
existence, must have diverted the attention 





of the jury from the real question at issue 
and must have been prejudicial. That evi- | 
dently was the object of the statement, and 
that it had the effect desired is pretty clear. | 
The question at issue was whether Banks, | 
the president of the company, had made | 


himself personally responsible for the pay- 
ment of a quantity of paper. purchased for 
and received by the Post Printing Company. 
Whether or not Smith had embezzled the 
funds or appropriated the property of the 
company, in no event could have the slightest 
relation to the case; and the only effect of 
the persistent offer of such evidence and mak- 
ing of such statements was to cause the jury 
to consider that the alleged wrong of Smith 
would defeat the liability of the defendant. 
In our opinion, therefore, the statement was 
so far prejudicial as to demand a new trial.” 
In Grosse v. State, 11 Tex. Ct. App. 377, 
the court said: “ The eighth bill informs us 
that the district attorney in the close stated 
to the jury over objections of defendant, that 
‘he heard, while out on the street in New 
Braunfels, a citizen remark that it was a 
great shame that the defendant should have 
taken the money of the old man Wucherer, 
near seventy-one years old, and all the money 
he had in the world.’ The court overruled 
the defendant’s objections and allowed the 
district attorney to repeat these remarks, 
and gives this explanation: ‘ The district 
attorney used the remarks by way of argu- 
ment, and the facts were testified to besides, 
—that is, that Wucherer was seventy-o:1e 
years old, and it was all the money he had.’ 
We cannot conceive how these remarks 
could be termed, as applicable to a legal 
trial, argument. An argument, it is true, is 
‘a reason offered in proof, to induce belief or 
convince the mind.’ A person on the street 
believed that defendant stole an old man’s 
money, and thinks it ashame; therefore the 
minds of the jurors should be convinced that 


| defendant is guilty. 


“Tf this is legitimate, the crowd, which in 
some cases is a mob, should be consulted, 
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and its decision reported to the jury, and 
the verdict should be rendered by this out- 
side tribunal, if approaching unanimity, and 


be substituted for that of the jury. Who | 


would be willing thus to be tried, or who 
would be willing for a jury to pass upon his 


guilt, their minds being first filled with the | 


opinions of the streets, frequently manu- 
factured by ignorance or prejudice, if not 
malice? This would not be a trial but a 
seriously solemn mockery of the same. A 
citizen is vouchsafed a fair and impartial 
trial by a jury of twelve men. Rules are 
given by which the jurors are tested, under 
oath, touching their relationship, prejudices, 
and opinions. When an impartial jury is 
impanelled, the guilt of the accused is tried 
under the law and evidence. The evidence 
consists of facts sworn to by witnesses. 
The witnesses must confront the accused. 
Hearsay evidence (facts) is not admissible ; 
neither, a fortiori, are street opinions. The 
fact that there was evidence that the prose- 
cutor was aged, and that he lost all of his 
money, had no connection with, nor could it 
justify, the allusion to outside opinions. The 
court should have promptly stopped the 
district attorney, and informed the jury that 
they should disregard these opinions, and 
try the defendant by the facts sworn to by 
the witnesses.” 

In Conn v. State, 11 Tex. Ct. App. 399, 
the court said: “ The district attorney said 
to the jury, ‘They have severed, and Conn 
is put on trial, and you are told he was only 
a hired hand. They hope thus to clear this 
man, and then he is to swear his confederate 
clear. I tell you this is the trick.’ To which 
the defendant objected, and asked the court 
to stop such statements ; which was refused 
by the court. Continuing, the district attor- 





ney said : ‘Good men in this county, and the | 


best men in Gonzales County, desire the 
conviction of this man and his partner.’ To 


all of which the defendant objected. The | 
| never induce counsel in civil cases, much 


court overruled the objections, remarking, 
‘ He speaks at his peril; I will sign your bill 
of exceptions.’ 





“Collins had the right to place Conn on 
trial first, and if acquitted, make a witness 
of him. This is not only permitted by the 
Code, but is in perfect accord with reason 
and justice; and the judge should not have 
permitted for a moment an attack, such as 
the above, upon proceedings which are not 
only just but expressly authorized by the 
very Code of laws for a supposed breach of 
which the defendant was being tried. If to 
place Conn on trial first, with a view of 
acquittal and to make him a witness, be a 
trick, it is one expressly provided for by 
law. If Conn be guilty, the State could 
defeat the trick by proving his guilt, under 
the rules of law. This response of the judge 
is astonishing indeed. Considering the very 
obnoxious and flagrant remarks of the dis- 
trict attorney, we cannot conceive how it 
were possible for any person save defendant 
to be in peril. That the district attorney was 
not is very evident from the fact that defend- 
ant’s motion for a new trial was promptly 
overruled. Weare left to conclude from the 
latter part of the remark, to wit, ‘I will sign 
your bill of exceptions,’ that the danger or 
peril was to be from the hands of this court ; 
if so, we are equal to the occasion ; for we 
will not permit one accused of theft or any 
other offence to be convicted by such means, 
though all of the good, better, or best men 
of this State desire his conviction.” 

In Willis v. McNeill, 57 Tex. 465, it was 
held error in the court to allow counsel to 
discuss before the jury the irrelevant ques- 
tion of the wealth of a party, and to insist 
that the wealthier the parties the greater 
should be the amount of damages assessed 
against them; and that the error was not 


| cured by the failure of opposing counsel to 
| interpose objection at the time. The court 


said :— 

“In Thompson v7 State, 43 Tex. 274, the 
late learned chief-justice said, ‘Zeal in behalf 
of their clients, or desire for success, should 


less those representing the State in criminal 
cases, to permit themselves to endeavor to 
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obtain a verdict by arguments based upon 
other than the facts in the case and the 
conclusions legitimately deducible from the 
law applicable to them.’ It is further said 
that such practice is of sufficiently grave 
importance and so highly objectionable as 
to require the decided condemnation of the 
court. 
stances remain silent or object, may be alike 
prejudicial to “his cause. Silence may be 
construed into acquiescence, objection may 
call forth a damaging repartee.” 

In Union Cent. Ins. Co. v. Cheever, 36 
Ohio St. 201, the court permitted counsel 
for one of the parties, in argument to the 
jury, to read and comment upon matter not 
in evidence, nor relevant to the issue, and 


Old-Time Currency. 





Whether counsel under such circum- 


which was prejudicial to the opposite party. | 
Held, an irregularity, or abuse of discretion | 


which prevented a fair trial, and for which 
the verdict should be set aside and a new 
trial ordered. 

In Kinnaman v. Kinnaman, 71 Ind. 417, 
it was held not error to grant a new trial for 
such cause, though no objection was inter- 
posed by opposing counsel. 

In State v. Poland, 85 N. C. 576, counsel, 





541 
in addressing the court upon a motion fora 
mistrial on the ground of alleged fraud in 
selecting the jury, said that two of the 


| jurors had gone into the box “ with souls 


blackened with perjury and bribery,” etc., 
in the presence and hearing of the jury then 
impanelled, the opposing counsel objecting, 
and persisted in the use of abusive language 
toward the jurors during the trial, without 
being stopped by the court. Ae/d, ground 
for a new trial. 

In State v. Degonia, 69 Mo. 400, the 
court said: “It is also alleged as error that 
the prosecuting attorney, in his closing argu- 
ment, commented on the tact that defendant 
had not called as witnesses his two brothers, 
who were indicted as accessories. It does 
not appear that this conduct of the prosecut- 
ing attorney was made a ground for a new 
trial in the motion for a new trial ; but it 
does appear that the attention of the court 
being called to it, the attorney was promptly 
rebuked by the court and commanded to 
keep within the record. This, under the 
principle announced in the case of The State 
v. Lee, 66 Mo. 165, cured the error, if 
any.” 





OLD-TIME 


By M. T. 


] metallism and bimetallism, the writer is 
reminded of a quaint chapter in the early 


CURRENCY. 


N these days of so much talk about mono- | 


SANDERS. 


wants, substituted deer-skins and peltries as 


| a currency by which they bought and sold, 
_and supplied themselves with powder and 


history of the Southwest, which may be re- | 
produced with interest to the reader. In the | 
| at the different trading-points, and furnished 


first settlement of this country, in those sec- 
tions remote from the lines of commerce, 
the inhabitants, owing to the scarcity of gold 
and silver, were forced to adopt some stand- 
ard of value in the exchange of commodities. 
Paper money was fluctuating and uncertain 
in value, and its circulation for this reason 
was limited. The early settlers, in order to 
carry on their trading and supply their 


lead, sugar and coffee, salt, and other neces- 
saries. These skins were always in demand 


a convenient and ready substitute for money, 
because the finest and most valuable were 
of small size, and when dried or dressed 
could be easily carried long distances. A 
pioneer who had to travel two or three days 
over the mountains to reach a trading-place, 
could pack, in addition to his trusty rifle, 
enough skins or peltries to lay in sufficient 
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| 


sugar and coffee, powder and lead, to do him | 


almost a year; and if the old lady went along 
on the pony, she could buy as much calico 
and as many “store things” as all three 
could pack home. 

In the early days of that portion of the 
West which is now East Tennessee, the lack 
of specie and the prejudice against paper 
money were such that taxes were often paid 
in skins ; and when the State of Franklin was 
organized in 1785, the Legislature passed a 
law making the salaries of all executive, legis- 
lative, and judicial officers payable in skins. 
The reader, doubtless, is familiar with the 





rise and fall of the State of Franklin. The | 


territory now embraced in the State of | 


Tennessee once belonged to North Carolina. 
The inhabitants in the eastern part of this 
then almost trackless wilderness fell out with 
the North Carolinians, absolved themselves 
from all allegiance to the mother State, and 
established a separate government of their 
own choice, styling it the State of Franklin. 
Among the first acts of the Legislature of 
this new commonwealth was one to the 


| 


Members of Assembly per diem, three do. do. 
Justice fee for signing a warrant, one muskrat 
do. 
The Constable for serving a warrant, one mink 
do. 
Enacted into a law this 18th day of October, 
1788, under the Great Seal of the State. 
Witness, His Excellency ; 
Governor, Captain-General, Commander-in- 
Chief, and Admiral in and over said State. 





It is obvious that the framers of this law 
meant business, and appreciated the exigen- 
cies of the dear people, and favored the 
protection of home industry, for at that time 
the country abounded in wild animals of 
precious skins and furs, and the principal 
occupation was to hunt them. It is more- 
over obvious that the passage of this law was 
a coup a’état on the part of the members of 


| that General Assembly, which forever en- 


effect that the collection of taxes in specie | 


was oppressive to the good people of the 
commonwealth for want of a circulating 
medium, and it was accordingly enacted (I 
quote verbatim) as follows : — 


Be it enacted by the General Assembly of the 
State of Franklin, and it is hereby enacted by the 
authority of the same, that from the first day 
of January, A. D. 1789, the salaries of the civil offi- 
cers of the Commonwealth shall be as follows, to 
wit : — 

His Excellency the Governor, per annum, one 
thousand deer-skins. 

His Honor the Chief-Justice, five hundred 
do. do. 

The Attorney-General, five hundred do. do. 

The Secretary to his Excellency the Governor, 
five hundred raccoon do. : 

The Treasurer of the State, four hundred and 
fifty otter do. 

Each County Clerk, three hundred beaver do. 


deared them in the hearts of their constitu- 
ents, and doubtless secured their re-election 
to the next session. Such a stroke for re- 
election would have delighted the chief 
ambition of the average legislator of our 
own times. 

There is one feature of this law which 
deserves special remark. The governor, it 
will be observed, subscribes himself not only 
commander-in-chief, but also admiral. Now, 
when it is remembered that this new State 
was situated almost in the heart of the conti- 


| nent, and had not a solitary mile of sea-coast 


nor a single navigable stream within its 
boundaries, in fact was hardly less thana 
thousand miles from salt water, it is hard to 
conjecture what use this inland, coon-skin 
commonwealth had for a navy ! 

But the Franklinists soon abandoned their 
secession movement, bridged “the bloody 
chasm,” and resumed allegiance to the State 
of North Carolina on condition of general 
amnesty, and without the pains and penalties 
of reconstruction. Their State lines were 
blotted from the maps, but their buckskin 


| laws form a pictorial page in the volume of 


Clerk of the House of Commons, two hundred | 
| sense and independence of character of the 


raccoon do. 


our history illustrative of the practical good 
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The Case of Bluebeard. 
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sturdy men who turned forests into fruitful 
fields, and built the log-cabins which have 
grown into great cities, and laid all the foun- 


dations on which we have builded up to this 
Columbian period of American greatness 
and glory. 





THE CASE OF 


BLUEBEARD.' 


By Percy EDWARDS. 


How many of us, even children of a 

larger growth, know that such a char- 
acter as Bluebeard was no myth, invented, 
perhaps, to terrify us into restraining our 
inconvenient curiosity, but an actual fact, — 
a living, breathing man-monster. 

We know, of course, that French taste for 
highly seasoned sensationalism has wrought 
about this personage a fiction of highly 
wrought spectacular characteristic, rivalling, 
in this respect, the most famous Chamber of 
Horrors. According to a French romance, 
the Chevalier Raoul had a blue beard, from 
which he takes his name. He wished to test 
his wife’s fidelity to him, and at the same 
time her curiosity. During his absence on 
a journey he intrusts her with the key to 
a secret chamber in the house into which she 
has been forbidden to enter. Curiosity gets 
the better of her fealty, and just as her 
Mother Eve weakened to the suggestion of 
her evil genius, so did she listen to the 
prompting of native curiosity. She peeped 
into the closet, — picturesof which we all 
remember to have seen at some period of 
our lives, with its awful reminders of the 
penalty of a too curious nature. Bluebeard 
puts her to death, and gives her a place in 
the closet, where are already the heads, with 
their long hair, of several former wives, all 
in a row. 

As the fiction has it, the old fellow is 
about to put to death his wife number seven, 
who had failed, as did the others before her, 
to restrain her curiosity, when: her brothers 
rescue her, and Bluebeard is slain. 





Of this story, Tieck has made a clever 
drama in his “ Phantasus,” and Grétry has 
worked the characters into his opera “ Raoul.” 

So much for the myth. Now comes the 
historical character and case. 

Bluebeard was none other than Gilles de 
Laval of Riaz, Marshal of France in 1429, 
and was burned at the stake in expiation of 
his many crimes in the year 1440. 

As a distinction between the myth and 
the fact, the real Bluebeard’s victims were not 
women ; they were children, and they were 
counted by the hundreds. 

An abstract of the papers relating to the 
case was made by order of Ann of Brittany, 
and placed in the Imperial Library. The 
original papers were in the Library of Nantes, 
and were destroyed by the Revolutionists ; 
but an abridgment of these papers had been 
made, and from this the French antiquarian 
Lacroix published a circumstantial memoir, 
although he found it necessary to avoid 
much that the trial revealed. 

It is said of Bluebeard that when the 
thirst for blood was upon him his beard 
bristled and turned a bluish color. 

Atall other times a cursory glance revealed 
no evidence of his real nature. “ His physi- 
ognomy was calm and. phlegmatic, somewhat 
pale, and expressive of melancholy. His 
hair and mustache were light brown. But 
he had one peculiarity which earned for him 
the sobriquet so well known in nursery lore, 
and by which he will be known while the 
world lasts. The Marshal de Retz’s beard 
was blue. It was clipped to a point and 


1 See Belgravia, January, 1893. 
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sometimes looked black, but in certain lights, 
or when he was powerfully moved, it assumed 
alight blue hue. A closer examination of 
the countenance of Gilles de Laval, however, 
showed that there was something strange 
and frightful in the man. At times the 
muscles in the face contracted, the mouth 
quivered nervously, and the brows twitched 
spasmodically. Ile ground his teeth like a 
wild beast, and then his lips became so 
contracted that they appeared drawn in and 
glued to his teeth. His eyes became fixed 
with a most sinister expression in them, his 
complexion livid and cadaverous, his brow 
covered with deep wrinkles, and his beard 








recesses of the old castle and were seen 
no more. 

Children playing in the forests around the 
castle, those sent on errands, and sometimes 
even those left at home, alike mysteriously 
disappeared, sometimes several in the same 
family. Babies left in their cradles and 
young people of sixteen or seventeen years 
of age were among the missing. 

The terror was widespread among the 
peasantry ; and “when dusk settled down 
over the forest, and one by one the windows 


| of the castle became illumined, they would 
| point to one casement high up in an isolated 


bristled and turned blue. But in a few | 


minutes his features would become serene, 
with a sweet smile reposing upon them ; and 


his expression relaxed into a vague and ten- | 
| the hushed woods, to be answered only by 


der melancholy.” 


This is the description given of this noted | 


criminal as he appeared when placed on 
trial on Oct. 10, 1440. 

Yet this same Bluebeard was no less a 
person than Marshal of France, a coun- 
cillor and chamberlain to Charles VII. He 
was one of the most famous and_ powerful 
noblemen in the province, a distinguished 
soldier, and a shrewd politician. A. still 
greater characteristic of this man was his 
deep religious temperament. He was con- 
stantly repeating his prayers and litanies, 
and subscribed largely to all charities. 

Evidence at the trial showed that Gilles 
de Laval owned and occupied the castle of 
Machecoul, a gloomy structure of sombre 
and repulsive appearance, composed of huge 
towers, and surrounded by a deep moat. 
Witnesses testified that on certain days and 
times the drawbridge was lowered and the 
servants of De Retz stood in the gateway 
distributing clothes, money, and food to 
the mendicants, who came soliciting alms. 
Sometimes children were among the beg- 
gars; the servants coaxed the little ones 
into the kitchen with a promise of reward, 
and as often as they accepted the invita- 
tion, they disappeared within the gloomy 


tower, from which a clear light streamed 
through the gloom of night, and speak of a 
fierce red glare which irradiated the chamber 
at times; of the sharp cries, as of some one 
in mortal agony, that rang out of it through 


the howl of the wolf as it rose from its lair 
to begin its nocturnal rambles.” 
It became the duty of John, Duke of 


| Brittany, to move in the matter of his 


He was slow, indeed, to 
But at 


cousin’s guiltiness. 
believe in the guilt of his kinsman. 


| last those in high estate interfered in the 





matter, and Gilles de Laval, Marshal of 
France, and two of his servants were appre- 
hended and taken to the Chateau de la Tour 
Neuve, at Bouffay. 

The Duke nominated the Commissioner 
Jean de Toucheroude to collect information 
and take down the charges against the 
Marshal. At this time there seemed to be 
a good deal of doubt, among those whose 
duty it was to bring such offenders to justice, 
as to the guilt of the Marshal. But upon 
the investigation witness after witness 
deposed to the loss of their children, and 
connected the loss with the Marshal and 
his servants, until there was a terrible array 
of evidence against them. The Commis- 
sioner became satisfied of the guilt of the 
prisoner; yet the Duke was loath to believe 
his kinsman, the most powerful of his vas- 
sals, the best of his captains, a councillor 
and marshal of France, could be guilty of 
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such atrocity. But at this time De Retz 
sent a letter to the Duke which was in 
the nature of a confession. In this letter 
the Marshal acknowledged having sinned 
horribly again and again, but said he had 
never failed in his religious duties, having 
heard many masses and vespers, always 
having fasted at Lent and at vigils, and 
confessed and communicated regularly. He 
was ready to acknowledge and expiate his 
crime by retiring into a monastery, there to 
lead a good and exemplary life. He signed 
himself, “ In all earthly humility Friar Gilles 
Carmelite in intention.” 

At the trial the Marshal was haughty. 
He suggested to his judges that they expedite 
matters, so that he might consecrate himself 
to God, and that he might go about his work 
of endowing charities and distributing his 
alms for the salvation of his soul. He was 
arrogant. It had not entered the Marshal’s 
mind at this time that a conviction of his 
crime would condemn him to death. He 
seemed to think that his godliness and piety 
would procure him that admission to a mon- 
astery which he so much desired. 

But the Bishop of Nantes stood in his 


way. He believed the testimony of the | 


many witnesses who testified against the 
Marshal, and was horrified at the magnitude 
of his crime. 

The Sire de Retz assumed a bold front, 
and charged the witnesses with testifying 
falsely ; but when informed that his servants 
had divulged the whole diabolical plan, he 
weakened and no longer equivocated. Con- 
fronted with the terrible alternative of the 
rack, Gilles de Laval shuddered, and declared 
that rather than be tortured he would 
confess all. When the confessions of his 
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servants were read to him, he turned deadly 
pale, and exclaimed that God had loosened 
their tongues so that they had spoken the 
truth. Urged to relieve his conscience, he 
told how he had robbed mothers of their 
children and how he had killed them, some- 
times by cutting their throats with daggers 
or knives, sometimes by cracking their skulls. 
Some of the bodies he opened that he might 
examine their hearts and entrails, and after- 
wards burned the bodies. He confessed to 
some one hundred and twenty-five murders 
in a single year. 

One of his judges suggested that the Evil 
One must have possessed him, to which he 
replied: “It came to me from myself, no 
doubt at the instigation of the devil; but 
these acts of cruelty afforded me incompara- 
ble delight. The desire to commit these 
atrocities came upon me eight years ago. 
I left court to go to Cantonen, that I 
might claim the property of my grandfather 
deceased. In the library of the castle I 
found a Latin book, Suetonius, I believe, 
full of the accounts of the cruelties of the 
Roman Emperors. 

“] read the charming history of Tiberius, 
Caracalla, and other Czsars, and the 
pleasure they took in watching the agonies 
of tortured children. Thereupon I resolved 
to imitate and surpass these same Czesars, 
and that very night I began to do so. For 
some time I confided my secret to no one, 
but afterwards I communicated it to my 
cousins Gilles de Sile, then to Master Roger 
de Briqueville, and then to Henriet Ponton, 
Rossignol, and Robin.” These last were 
the servants of De Retz. 

This is the historical character of the 
famous, or rather infamous, Bluebeard. 


See 
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SITTING IN DHARNA. 


ROBABLY the best account of sitting 

in Dharna is to be found in Mr. Nel- 

son’s work on “ Hindu Law.” The following 
description is there given: — 

“The recognized mode of compelling a 
debtor to pay up appears to have been by 
sending a Brahman to do Dharua [is this our 
“dun” ?] before his house, with a dagger or 
bowl of poison to be used by the Brahman on 
his own body if the debtor proved obstinate. 
When the tax-collector gave too much trouble, 
a ryot would sometimes erect a Kvor, or pile 
of wood, and burn an old woman on it by way 
of bringing sin on the head of his tormentor. 
The /ex talonis obtained in the following 
shape: Persons who considered themselves 


aggrieved by acts of their enemies would | 
kill their own wives and children, in order, | 
| fied, in which case the king would have 


as we may suppose, to compel their enemies 
to do a similar act to their own hurt. 


Thus two Brahmans cut off their mother’s | 


head to spite a foe. And it seems that upon 


being punished by loss of caste, out of | 


deference to the feelings of the British 
Government, these simple-minded men 
expressed the greatest surprise, since they 
had acted, so they said, through ignorance. 
On one occasion five women were put to 


| 
| 


death together for witchcraft, after being | 
regularly tried for the offence, according to | 


custom, by the heads of their caste. 

“With regard to the /ex ta/ionis, a letter is 
preserved in Recueil X. of the Lettres cur. 
et éd., written by Father Martin in 1709, 
in which he describes the horrible practice 
in vogue amongst the inhabitants of the 
Marava country, of killing or wounding one- 
self, or one’s wife or child, in order to 
compel one’s enemy to go and do likewise. 
Such a practice can obtain only where no 
legal means exist of obtaining reparation 
for wrongs suffered. It would be very inter- 





esting to know to what extent this natural 
law has prevailed in various forms in South 
India, and whether its influence has yet 
altogether died out. 

“ The practice of Dkarna would seem to be 
nothing more than a threat of instantly 
resorting to the /er falionts. And I take it 
that Marco Polo was mistaken in his view 
of the meaning of a creditor drawing a circle 
round his debtor, by way of arresting him, 
when he said that a debtor who breaks such 
arrest ‘is punished with death as a trans- 
gressor against right and justice,’ and that 
he (Marco Polo) had seen the king himself 
so arrested and compelled to pay a debt. 
Doubtless the king was coerced by the threat, 
express or implied, that the creditor 
would kill or wound himself if not satis- 


been bound to kill or wound himself in 
return. Father Bouchet, in the letter cited 
above, tells us that obstinate debtors were 
arrested in their houses by their creditors in 
the name of the Prince, under pain of being 
declared rebels, and when so arrested durst 
not pass out until bystanders had interceded 
and made the creditors come to terms. The 
use of the: name of the Prince I regard as 
imaginary, and opposed to native ideas. 
What coerced the debtor probably was the 
fear of his creditor injuring himself. And 
possibly it is this fear that often operates on 
the minds of native servants of the present 
day, when they decline to go on a long 
journey with their masters without first par- 
tially satisfying their creditors, and where, as 
so often happens, an old man or woman is 
killed by his or her own party in a boundary 
riot, probably in most instances the object 
of the slayers is to bring sin on their 
opponents.” 
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CELEBRATED OLD-WORLD TRIALS. 
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THE MATLOCK WILL CASE)! . 


HE great Matlock Will Case was one | was a quarry let to a farmer, Job Knowles, 
of the strangest and most interesting | 
| Knowles took a right of working this quarry, 


disputes that has ever occurred in the history 
of the law testamentary. It related to the 
validity of three alleged codicils to the will 
of a person named George Nuttall, who died 
at Matlock in Derbyshire, on 7th March, 
1856. The testator was possessed of con- 
siderable estate, both real and personal. He 
was a bachelor, had no near relations, and 
was not on intimate terms with such as he 
had. His cousin, Catherine Marsden, had 
lived with him as housekeeper for many 
years, and was living with him in that 
capacity at the time of his death. 
her sisters was married to John Else, assist- 
ant overseer of Matlock and bailiff of the 
County Court. Nuttall was a land-surveyor, 
and had been accustomed to employ Else in 
copying accounts and collecting rents; and 
Else wrote a hand not unlike his, though 
distinguishable from it. 
will —-the genuineness of which was not 
disputed — on 15th September, 1854. It 
was prepared by his attorney, Mr. Newbold, 
but was copied in duplicate by the testator, 
and both copies were duly executed. Thus 
there were two copies of his will, both holo- 
graph and both in his possession, and one 
was kept in his bedroom cupboard. Shortly 
stated, the terms of Nuttall’s will were 
as follows: His cousin John Nuttall was 
made residuary devisee of the bulk of his 
real estate, which was worth from £2000 to 
43000 a year. 


One of | 


Nuttall made his | 


and Sir Joseph Paxton. Under the will, 
for life subject to his lease. Nuttall had been 
very ill for some time previous to his death, 
and suffered in particular from an abscess 
in his back. He died, as we have said 
before, on the 7th of March, 1856. On the 
2d of March he had had a conversation 
with his attorney, Newbold, and desired his 
attendance on the following day ; but when 
Newbold came next day according to 
arrangement, he was unable to speak ; and 
although he pointed to the bedroom cup- 
board, the object of his anxiety could only be 
surmised. On one side it was alleged that 
he wished to get at the will for the purpose 
of cancelling it; on the other side it was 
suggested that he intended to acknowledge 
it as his last will and testament. The will 
contained several instances of misspelling, — 
“debth” for “depth,” “ oweing ” for “ owing,” 
and ‘‘ surgion” for “surgeon.” Between the 
date of the testator’s death and the day of the 
funeral, Job Knowles announced that “ there 
was something else.” The cupboard was 
searched, and the holograph duplicate was 
discovered. It was found to contain an inter- 
lineation — of which there was no trace in 
the second copy —giving Else an annuity 
of £100. No question as to this interlinea- 
tion was raised by the residuary devisee, 


| John Nuttall, who died on 12th April, 1856, 


To Catherine Marsden were | 


left the furniture and effects, the testator’s | 
dwelling-house, an annuity, and a house | 


Else received an interest 
Part of Nuttall’s estate 


occupied by Else. 
in certain titles. 


1 The great Matlock Will Case, Cresswall v. Jackson, 


& Co., 1864. 


leaving his property to the principal defend- 
ants in trust for his infant children. Less 
than a fortnight after Nuttall’s death the 
first of the three disputed codicils was found 
by Else. It purported to be holograph and 
to be attested by two laborers, Buxton and 


Derby v. Richard Keene & London. Simpkin Marshall 
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Gregory, and was mainly in favor of Cath- 
erine Marsden and Else, whom it also 
named an executor. Else alleged that he 
had discovered this codicil among the papers 
of the deceased along with an epitome or 
abstract of the will. It contained quite a 
variety of orthographical errors; as, “ codicel” 
for “codicil” (three times), “hears” for 





“heirs,” “doughter” for “daughter,” | 
“executers” for ‘executors,’ ‘“ conferm” 


for ‘confirm ;”’ in the attestation clause the 
document is stated to have been executed 
“in the presences of us.” Eight months 
later, the second codicil was found. Like 
the former, it was discovered by Else, and 
was largely in his favor. He professed to 
have found it on 16th December, 1856, 
pinned on to one of the leaves of a little 
penny account-book which had belonged to 
the testator. It was dated 6th January, 
1856, was attested by Knowles and Adams, 
a surgeon who had died since the action 
was raised, and — subject to an annuity to 
Knowles’s son and another to Catherine 
Marsden’s mother — gave the bulk of the 
testator’s property to Else. The misspell- 
ings in the second codicil were not less glar- 
ing than those in the first. “ Contiguous” 
became “contiguaes,” ‘‘ annexed” dropped 
the ultimate ‘“e,’ “commutation” was 
twice rendered “ commuation,”  ‘“ immedi- 
ately,” ‘“ numbered,” “assigns,” “tithe,” 
and “ presence,” became, respectively, “ im- 
mediatley,” “numbred,” “ assignes,” “ tith,” 
and “ prensence.” The words in question 
were all correctly spelled by the testator in 
his authentic will. Though the suspicions 
of Nuttall’s trustees were now thoroughly 
aroused, they did not assume the responsi- 
bility of questioning the codicils, and for the 
time both passed unchallenged. But after 
the lapse of nine or ten months, a third 
codicil made its appearance. It was dated 
12th January, 1856, six days after the 
second, and like its two predecessors was 
entirely in favor of Else, whom it now sub- 
stituted for John Nuttall as _ residuary 
devisee. It was attested by Knowles and 





Adams. The circumstances of its discovery 
were as follows: At the back of Nuttall’s 
house was a court, on one side of which was 
a flight of ten or twelve stone steps leading 
up to a hay-loft, at the farther end of which 
was a small lumber-room. Else, who shortly 
after the testator’s death had taken up his 
residence at the testator’s house, desired to 
have the window of this place cleaned, and 


| told a boy named Champion, who was in his 











service, to go and clean it. Here we shall 
tell the story in Else’s own words: “ Before 
the window was a window-board, apparently 
fixed and firm. The boy said, ‘ Master, can 
you open the window?’ I unscrewed it, and 
-I tried to get on the window-board, and laid 
hold of it in order to spring up on to the 
window-board, and it came out and I nearly 
fell backward. It slid out. The boy saw it. 
I was going to push it back, and the boy 
said, ‘What’s that?’ I said,‘What?’ He 
said,‘ There is something under the board.’ 
I looked, and saw a hole under the window- 
board, and in it a jar, which I took out and 
found in the jar a canvas purse and a paper; 
the canvas bag (which contained twenty 
sovereigns) was twisted round the paper; ” 
and the paper was the third codicil. 

The patience of John Nuttall’s trustees 
was at length exhausted ; and proceedings 
in Chancery were immediately taken. An 
issue was directed by the Master of the 
Rolls to determine the validity or invalidity 
of the codicils: it came on for trial in 1859 
at the Derby Summer Assizes, before Lord 
Chief-Justice Erle and a special jury. The 
jury found in favor of the codicils. The 
Master of the Rolls was dissatisfied with 
the verdict, and ordered a new trial, which 
took place before the Lord Chief Baron at 
Derby Spring Assizes, 1860; and the jury 
then found a verdict against the validity of 
the codicils. With this finding the Master of 
the Rolls was satisfied. The Lords Justices 
on appeal were equally divided in opinion. 


| Then there was an appeal to the House of 


Lords, who ultimately decided in favor of a 
new trial, and appointed it to take place in 
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London before the Lord Chief-Justice of 
England and a special jury. The third trial 
commenced at the Guild Hall on Feb. 
22, 1864. Sir Alexander Cockburn was 
on the bench; and the most eminent coun- 
sel at the bar were engaged on either side. 
Mr., afterward Sir John, Karslake, Q. C., 
the present Lord Field, and the present 
Lord Hannen appeared for Else; Mr. Ser- 
geant Hayes, Mr. Sergeant Ballantine, and 
Mr., now Mr. Justice, Wills represented 
Nuttall’s trustees. The case was keenly 
contested, and for a long time the fate of 
the day seemed doubtful. But it was at 
last decided against Else, chiefly by the 
following circumstances. (1) In the first 
place Mr. Sergeant Hayes, with admirable 
Irish wit, poured such a flood of ridicule 
upon the alleged discovery by Else of 
the third codicil, that Mr. Karslake could 
not get the jury to consider the matter 
seriously again. ‘‘ What could be more 
utterly incredible,” asked the learned 
Sergeant, “than the whole story? ‘What’s 
that?’ said Else, ‘what’s that in the jar?’ 
Why, a codicil to be sure! what else could 
it be? In a jar in a hole in the wall, 
‘covered with cobwebs, of course what 
could it be but a codicil? This finder of 
codicils, who seemed to find nothing but 
codicils, what should it be but a codicil, and 
a codicil in his favor? In a hole in the 
wall! Why, it might not, but for this mirac- 
ulous discovery, ever have been found at 
all. 
a century hence perhaps! What a place 
for a man of business to put his last will in! 
But what will you say when I tell you that 


Not until the house was pulled down, | 


I will prove that an iron vice, weighing about | 


sixty pounds, was in the testator’s lifetime 


screwed over the window-board under which | 


the hole was found, so that the testator two 
months before his death, laboring under an 
abscess in his back (which he described in 
one of his letters ‘as five inches long, three 
inches broad, and one and a half inches 
deep), must have gone up to that loft, un- 


screwed this vice, lifted it up, made the | 
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hole in the wall, deposited the jar with 
the twenty sovereigns and the codicil, then 
covered it up and screwed the vice over 
it again; and all this to prevent any one 
from ever finding it. (Laughter.) The 
hole in the wall! Why, imagination could 
hardly go beyond it! No more codicils 
had been found since, and one great blessing 
of these Chancery proceedings had been 
that they had stopped the finding of codicils. 
(Laughter.) But for them a fourth codicil 
must have been found! It must have come. 
The second and third had each been found 
after nine months, -—the usual period of 
gestation, — but perhaps, as there was so 
little of the property still left to be disposed 
of, this might have been only a seven 
months’ codicil. (Great laughter.) It was . 
certainly difficult to conceive where it could 
have been found. One could hardly imagine 
any more obscure place for secreting another 
codicil. Perhaps, however, in Job Knowles’s 
quarry, while his men were blasting the rock 
with gunpowder of course, in some fissure 
Else might have seen an antediluvian toad 
sitting on something (laughter), and said, 
‘Bless me! what is that ?’ (great laughter), 
‘what could it be but a codicil?’” (Roars 
of laughter). Wrath is cruel and anger is 
outrageous, but who is able to stand before 
ridicule? Even more effective than Mr. 
Sergeant Hayes’s mirth was the evidence of 
the expert Chabot. He pointed out that 
there was a keyword by which the hand- 
writing of the testator could be _ infallibly 
distinguished from that of Else. It was 
the shortest and commonest of all words 
in the language, — the little monosyllable 
“to.” Nuttall’s habit was to leave the “t” in 
“to” wholly uncrossed. He sometimes, but 
very rarely, crossed it through, the cross ex- 
tending on each side of the down-stroke. He 
half crossed it, beginning the cross at the 
down stroke, so seldom that practically it 
might be said he never did it at all. Else 
sometimes but very seldom left the “ t” un- 
crossed ; he also sometimes but very seldom 
crossed it wholly, his cross extending right 











| 
and left; but inat least 80 instances out of | 
100 he would half cross it. Chabot’s evi- | 
dence in support of this conclusion may be 


presented in tabular form. 


Number of times the “t” in the word “to” is 
Whole Half 
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Uncrossed. Crossed. Crossed. 
Fifty of Nuttall’s letters . . 131 14 ° 
Twenty-eight of Else’s letters 10 28 88 
Nuttall’s will . . . .. .- 51 5 ° 


Uncrossed. Gank Creed. 
Interlineation . . .. . ° ° 3 
Undisputed part of epitome . 13 I ° 
re ee ° ° 7 
First codicil . _ 4 ° 16 10 
Secom@icd@icil. . . . + « ° II 2 
Third codicil 12 6 4 


In the skilful hands of the Lord Chief- 
Justice of England, these figures secured a 
verdict for the defendants. — Lex. 


THE SACRED TWELVE. 


Bars institution of trial by jury is regarded 
by modern lawyers with less awe and 
complacency than were formerly deemed to 
be decent and appropriate. In civil causesa 
jury has already ceased to be the machinery 
most commonly employed for the determina- 
tion of issues of fact, and even in criminal 
trials the bold voice of the reformer has 
begun to cry for alterations and innovation. 
Attention has lately been pointedly directed 
to some of the peculiarities of the jury sys- 
tem by the remand of a haif-tried murderer 
until the following sessions because a juror 
went home to lunch, and by the adjourn- 
ment for weeks of the Hansard Case after a 
great number of persons had been engaged 
for many days in partly trying it. It may 
be interesting to note how these peculiari- 
ties have obtained their place in our law. 
The unanimity of the jury in criminal 


cases, either for acquittal or conviction, has | 


long, perhaps always, been regarded as 
essential, although a passage in Britton has 
been understood to suggest that in his day 
(when jurors still decided on their own 
knowledge) a dissenting minority was some- 
times taken out of the jury and replaced by 
other jurors if they swore they knew nothing 
about the matter. And few English lawyers 
would be prepared to go beyond Sir J. F. 
Stephen’s proposal to accept the verdict of a 
considerable majority, but only where it was 
for acquittal and where no unanimous ver- 





dict could be procured. In civil cases, 
however, it seems clear that, in and before 
the reign of Edward I., the judge could take 
the verdict of a majority; but it was settled 
before the end of the fourteenth century 
that this was not the law, the judges ruling that 
“if there be eleven agreed, and but one dis- 
senting, who says that he would rather die 
in prison, yet the verdict shall not be taken 
by eleven, no, nor yet the refuser fined and 
imprisoned ; and therefore where such a ver- 
dict was taken by eleven, and the twelfth 
fined and imprisoned, it was upon great 
advice ruled that the verdict was void, and 
the twelfth man delivered, and a new venire 
awarded ; for men are not to be forced to 
give their verdict against their judgment.” 
In spite, however, of the apparent fairness 
of this last sentiment, it was long held to be 
the duty of the sheriff to send jurors who 
could not agree after the judge in a cart as 
he went round circuit, and to deny them fire 
and food until their judgments accorded. 
It was not, indeed, finally settled until 1866, 
though first decided a century earlier, that 
if the judge, despairing of an agreement 
being reached, discharged a jury in a crimi- 
nal case, the prisoner could be put upon his 
trial again. 

The “ patriarchal and apostolical number 
of twelve,” as the proper and only admis- 
sible number for a jury trying cases according 
to the common law, has come down to us 
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from remote antiquity. Coke thought that 
its origin was surrounded with abundance of 
mystery, and it seems clear that, as a “ legal 
number,” it is far older than the petty jury 
itself. Yet it was not always universal. In 
1652 a Cornish custom to have juries of six 
was declared to be bad; but evidence was 
given that such juries had been widely used 
in the county, and by a special statute of 
Henry VIII., juries of six were allowed in 
Wales. The County Court jury of five is, 
of course, a very recent, and some think a 
very unfortunate, innovation, and the Court 
in which it sits is itself only fifty years old. 
But the jury of the grand assize consisted of 





sixteen men, which still finds a parallel in the 
jury of presentments of the Liberty of the 
Savoy. The modern grand jury, the coro- 
ner’s jury, and the jury at lunacy and 
ecclesiastical inquisitions number anything 
between twelve and twenty-three, whereof 
twelve at least must agree on a verdict. So 
much for the law; the practice is, at least 
according to common report, that where the 
jury consists of twelve only, one petty jury- 
man can get the plaintiff a verdict or acquit 
the prisoner, if only he is sufficiently obsti- 
nate, and if he have breakfasted with foresight 
and discretion. — Ex. 





JUDICIAL WIGS. 


HE uses of perukes and periwigs by 
judges and barristers as part of their 


professional attire dates from 1670, and has. 


been retained to the present day, although 
long abandoned by the other two learned pro- 
fessions, and still longer by general society. 
The horsehair wigs of the present day are 
made only of the best horsehair. It is the 
white qualities which are chiefly used, 
bought just as it is cut from the horse. Some 
of it comes from South America, some from 
France, some from China, and some from 
Russia. English horsehair is the best, being 
white down to the points. The hair is first 
hackled out, and sorted into lengths. It is 
then drawn through brushes three or four 
times, and next goes through the process of 
boiling, bleaching, baking, and curling on 
small wooden pipes, in order to prepare it 
for theloom. Next it is woven into material 
on silks of varying degrees of fineness (this 
work is done by women), and picked out for 
the different portions of the wigs, which are 
made on blocks or models, of which there are 
nearly a couple of hundred. As.a rule, very 
little of the hair in its raw condition is of 
use. Most wig-makers buy their hair in a 





curled state from large curlers; but others 
curl their own with a small hand-curling 
machine, which keeps the wig in a more 
firm condition, and prevents the hair turning 
to a yellow hue, as happens with inferior 
kinds. With this exception everything is 
done by hand. 

Years ago wigs had to be perpetually 
curled and frizzed and powdered. To 
Humphrey Ravenscroft—the founder in 
1726 of the firm of wig-makers, and makers 
of all things belonging to lawyers’ profes- 
sional attire, on the same premises in Serle 
Street, Lincoln’s Inn, occupied by the pre- 
sent firm — occurred the idea of permanently 
fixing, by mechanical means, the multitudi- 
nous curls of wigs. The general use of 
white hair for the manufacture of wigs was 
precluded at that time by its enormous price, 
according to Diprose’s “ St. Clement Danes’ 
Parish” (1876), from which many of these 
details are taken. In the “ Weekly Journal ” 
for 1720, it is stated that the white hair of a 
woman who lived to the age of 170 — a mis- 
print probably for 107 — was sold, after her 
death, to a periwig-maker for £50. After 
a variety of experiments he took out a patent 
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in 1822. Its terms are these. It is a 
patent for ‘“‘ making a forensic wig, the curls 
whereof are constructed on a principle to su- 
persede the necessity of frizzing, curling, or 
using hard pomatum, and for forming the curls 
in a way not to be uncurled ; and also for the 
tails of the wig not to require tying in dress- 
ing ; and, further, the impossibility of any per- 
son untying them.” This patent contained the 
principle of the present “ fixed ” wig, of which 
they are the makers. Till then wigs had 
been made of human hair, but by using 
white horsehair with a judiciously small 
quantity of black hair, a wig bearing a close 
resemblance to the old powdered wig was 
produced. The proportion is about one of 
black to five of white. The invention was 
mainly introduced to enable bench and bar 
to evade Pitt's tax on hair-powder. The 
old wigs were much heavier, owing to the 
quantity of grease which was being continu- 
ally rubbed into them. The lining was 
necessarily thick, and contrasted very 
unfavorably with the present light silk- 
ribbon frame. The powder was always 
coming off; and, with the old wigs, cleanli- 
ness was out of the question. 

Messrs. Ravenscrofts’ walls are hung with 


| 

| a valuable collection of portraits of legal 
celebrities, gradually acquired since 1726. 
The Lord Chancellors begin with Lord 
Chancellor Somers, 1697. The portraits of 
Brougham and Erskine, sketched at the 
trial of Queen Caroline, are particularly 
happy likenesses. The earliest of the Lord 
Chief Justices of the King’s Bench on the 
walls is Lord Raymond, 1725 ; and the first 
of the Common Pleas Chief Justices, Lord 
Walsingham, 1771. The Chief Barons of 
the Exchequer begin with Sir Geoffrey Gil- 
bert, 1725, and end with Sir Fitzroy Kelly, 
the last of the Chief Barons. In nearly 
every case the portrait bears the signature 
of the learned judge whom it represents. 
These portraits show the style of judicial 
wigs during more than a couple of centuries. 
Hogarth’s “ Five Orders of Periwigs” finds a 
place on the walls. An interesting auto- 
graph-book is kept, containing the signa- 
tures of celebrities on the bench and at 
the bar during the last sixty-seven years, 
as well as of the Speakers of the House of 
Commons, including Mr. Peel. On the wall 
is a portrait of Lord Eversley, a former 
Speaker, who died recently at the age of 
ninety-five. — Law Fournal. 
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THE SUPREME COURT OF VERMONT. 


By Hon. Russet S. Tarr. 


E. 


THE PRE-REVOLUTIONARY COURTS. 


RIOR to the Revolutionary War the pre- 
sent State of Vermont was included 
in the limits of the province of New York, 
the Connecticut River forming the eastern 
boundary. At the time of the conquest of 
Canada in 1760, the only white settlements 
in the State were in the six towns bordering 
on the Connecticut north of the Massachu- 
setts line, and the number of the settlers 
was probably about three hundred. After 
the termination of the French war, and the 
treaty of Paris, by which Canada passed 
under the control of the English, settlements 
were soon made as far north as the valley of 
the Winooski west of the Green Mountains, 
and Essex County in the easterly part of the 
State. 


ALBANY CouNTY. 


In 1763, before any attempt was made to 
organize any county within the present 
limits of the State, Lieutenant-Governor 
Colden issued a proclamation commanding 
“all judges, justices, and other civil officers ” 
holding commissions under New York “to 
exercise jurisdiction in their respective func- 
tions, as far as to the banks of the Connecti- 
cut River. That it was difficult to execute 
process, if any issued, is apparent from the 
petitions for a new county, in which it is 
stated “there can be no passing from Con- 
necticut River to Albany without going 
through the province of the Massachusetts 
Bay ; and as soon as the officer gets across 
the line of the province, his office leaves 
him, and the delinquent makes his escape.” 

Many justices of the peace were appointed ; 
but their precepts could not be served, for 
the reason stated. A meeting of the justices 
of the peace and quorum was held at Rock- 

70 





ingham in February, 1766, and constables 
were appointed for some of the towns. It 
required a guard of a dozen men to convey 
safely a prisoner or a debtor through the 
woods and over the mountains to the jail at 
Albany. The whole of Vermont was nomi- 
nally within the limits of Albany County; but 
it being impossible to execute the process of 
its courts on the easterly side of the moun. 
tains, Cumberland and Gloucester counties 
were organized in that part of the province, 
in 1766 and 1770 respectively. After the 
latter year Albany County embraced only 
the territory in Vermont west of the moun- 
tains. At this time (June, 1770) suits in 
ejectment against the settlers to recover 
lands in and near Bennington were brought 
to trial at Albany. Ethan Allen was ap- 
pointed by the settlers an agent to defend 
the suits. He obtained copies of the Royal 
orders and instructions, by virtue of which 
Governor Wentworth of New Hampshire 
had made grants and given patents of the 
lands in question, and employed Mr. Jared 
Ingersoll, an eminent barrister of Connecti- 
cut, to appear for the settlers. Upon trial 
the orders and instructions were excluded 
as evidence, and judgments passed for the 
plaintiffs. Mr. Kemp, the King’s attorney, 
observed to Mr. Allen that the people 
“should be advised to make the best terms 
possible with their landlords, for might often 
prevailed against right ;’’ when Allen made 
his noted reply that “‘ The Gods of the valleys 
are not Gods of the hills.” Mr. Kemp asked 
for an explanation ; and Allen replied, that, 
if he would accompany him to Bennington, 
the phrase should be explained. Failing to 
obtain redress in the courts, on Mr. Allen’s 
return to Bennington the ‘“‘ Vermontese” 
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met, and resolved to defend their rights by | ing. Several modes of blowing it up were 





force ; and under his leadership associations | 
were formed for the purpose of resisting the | 


officers. A military organization was effected, 
with Mr. Allen as colonel commandant ; and 
in the vigorous language, undoubtedly, of the 
colonel, the settlers gave “all the land-job- 
bers of New York an invitation to come 
and view the dexterity of our regiment.” 
After the organization 

of Gloucester County . 
in 1770, all the terri- P 
tory west of the moun- } 
tains was within the | 
limits of Albany | 
County, with the city 
of Albany as_ the 
county - seat. The | 
sheriff of the county, 
with a posse comitatus 
numbering seven hun- 
dred and fifty men, at- 
tempted to serve a 
writ of possession 
against James Brack- | 
enridge of Bennington. 
The Green Mountain 
Boys assembled to the 
number of three hun- 
dred, and presented so 
formidable an appear- | 
ance that the sheriff |... 
and his posse, “ not 

being interested in the 
dispute, made a hasty 
retreat, so that a musket was not fired on 
either side.” Writs of ejectment were still 
issued and judgments obtained ; but when 
an execution or writ of possession issued, it 
was a matter of certainty that the officer 
attempting to make service would experience 
a vigorous application of the “ beech seal” 
or “ twigs of the wilderness.” So many of 
the recalcitrant settlers were summoned to 
the City Hall in Albany, in which the blind 
Goddess purported to hold sway, that a 
meeting of the settlers was held at Benning- 
ton to devise means to get rid of the build- 
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suggested, when Ethan Allen, to divert 
their minds from that manner of destruction, 
proposed that Sim Sears, a famous land- 
speculator, noted for selling property that 
did not belong to him, ‘“‘ be employed to sell 
the d d thing.” 





CUMBERLAND COUNTY, 


established by ordi- 

nance of the Governor 
| and Council of the 
New York province, 
dated July 3, 1766, 
was the first county 
organized within the 
limits of Vermont. It 
embraced substantial. 
ly the present coun- 
ties of Windham and 
Windsor. Chester was 
made the county-seat, 
and provision made 
for the erection of a 
court-house and jail at 
that place. A court 
of common pleas and 
general sessions of the 
peace was authorized 
to be held semi-an- 
nually, each session 
being limited to four 
days, and the two 
courts authorized to 
sit at the same time, 
in order that business might be “ constantly 
proceeded in and all unnecessary attendance 
avoided.” In 1772 Westminster was selected 
as the shire town; and it so remained 
until the sessions of the New York courts 
ceased in March, 1775. The judges of the 
Inferior Court of Common Pleas were 
Thomas Chandler of Chester, Joseph Lord 
of Putney, and Samuel Wells of Brattleboro’. 
Their commissions were first dated 16th 
July, 1766, were renewed in April, 1768, and 
again four years later, when, Judge Lord 
being then “at the sixty-eighth year of his 
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age and troubled with great deafness, loss of 
memory, dimness of sight, and a paralytic 
tremor in his hands, Noah Sabin was added 
to the bench, Judge Lord to continue in 
office, but to take only as little share of the 
burden of the office as should be agreeable 
to him.” Biographical notices of these 
judges may be found in Hall’s History of 
Eastern Vermont. They were the only 
judges appointed in 
this county prior to 
March, 1775, after 
which time no ses- 





upon had,” that the riot in respect thereto 
culminated in the death of William French 
and Daniel Houghton, and effectually closed 
the New York courts in this county, and 
none were afterwards held. An accurate 
account of the transactions may be found in 
the history above mentioned. 


GLOUCESTER COUNTY. 


The territory in the 
province west of, and 
contiguous to, the 
Connecticut River and 





sions of the courts 
were held, although 
commissions were is- 
sued to judges at a 
later date. John 
Chandler, Crean 
Brush, and Samuel 
Gale were succes- 
sively clerks prior to 
the year 1776; and 
Solomon Phelps, 
Micah Townsend, 
Charles Phelps, and 
Samuel Knight were 
commissioned as at- 
torneys at law. As- 
sistant justices of the 
court of common pleas 
were appointed as 
well as many justices 
of the peace. 
court of Oyer and 

Terminer and general gaol delivery, at which 
Hon. Robert R. Livingston, one of the judges 
of the Supreme Court of Judicature for the 
Province of New York, attended, was held 
at Westminster in July, 1774. To constitute 
such a court, it was necessary that one of 
the Supreme Court judges should attend. 
In March, 1775, the people became so excited 
over what they deemed to be grievous 
wrongs and injustice inflicted upon them 
that they determined that the administration 
of justice in the hands of tories should 
cease; and “such proceedings were there- 
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] north of Cumberland 
County, was estab- 
lished as the county 
of Gloucester by ordi- 
nance passed March 
16,1770; and on the 
succeeding day John 
Taplin of Newbury, 
Samuel Sleeper of 
Bradford, and Thomas 
Sumner of Newbury 
were appointed judges 
of a court of com- 
mon pleas. Samuel 
Sleeper was a Quaker 
preacher, who moved 
to Newbury from New 
Hampshire in 1762, 
but, being “ moved by 
the spirit,” he created 
disturbance in the re- 
ligious meetings by 
interrupting the minister while preaching, 
with laudatory or condemnatory ejacula- 
tions. For this grave offence he was 
confined in a cellar, and threatened with 
“thirty lashes in full tale” should he con- 
tinue to exhibit his peculiar propensities. 
He was released upon his removing to 
Bradford, then Moretown, that he might 
more fully enjoy his religious freedom. It 
is not stated that his conduct while re- 
siding in Bradford differed from that in 
Newbury, but it met with such approval 
from the authorities that he was appointed 
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a member of the judiciary. He attended 
the first session of the court, and in 
1772 Jacob Bayley of Newbury was sub- 
stituted in his place. In 1774 John Peters 
of Bradford was appointed one of the 
judges. Assistant judges and justices of the 
peace were appointed. Kingsland, where 
the town of Washington is now located, was 
selected as the county-seat; it was an unset- 
tled mountainous town, without an inhabi- 
tant and eight miles from any settlement. 
A town plot was laid out into village lots, 
and in the centre of the plot a log jail was 
erected which gave the name “ Jail Branch” 
to a tributary of both Winooski and Wait’s 
rivers. The court met for the first time on 
the 29th day of May, 1770, the three judges 
being present, and “opened as is usual in 
other courts.” The court docket states: 
“N.B. These courts were the courts of 
Quarter Sessions and the Court of Common 
Pleas for said county.” Justices of the 
quorum were present. John Taplin, Jr., was 
high sheriff, and John Peters clerk. The 
court adjourned, without transacting busi- 
ness, until the last Tuesday in August, 1770, 
when constables were appointed for some of 
the towns, and an order made “that the 
plaintiff filing declaration in the clerk’s 
office eight days before the Court should be 
a Barr to the Defds. Pleading an Impar- 


lance.” At the following term, in November, | 





1770, eight cases appear upon the docket, | 


and notwithstanding the supposed pacific 
disposition of the Quaker, Judge Sleeper, 
he appears as plaintiff in one and defendant 
in another. He was not present either as 
judge or party; and one of his cases was 


Road and the Snow very Deep we travieled on 
Snow Shoes or Racats. on the 26" we travieled 
some ways and Held a council where it was Con- 
cluded it was Best to open the Court as we Saw 
No Line it was not whether in Kingsland or Not 
But we concluded we were farr in the woods We 
Did not expect to see any House unless we 
marched three miles within Kingsland and No 
one Lived there when the court was ordered to 
be opened on the Spot 
Present 

Joun Tapiin Judge 

Joun Peters of the Quor™ 

JoHN TapLin Jur Sheriff 
all Causes Continued or 
adjourned over to Next tirm 
the Court if one adjourned over untill the Last 
tuesday in may Next” 


In May the court succeeded in reaching 
the court-house, and the session was opened 
“att Kingsland” by Proclamation. A re- 
cognizance, “ Dated some time agoe,” in a 
bastardy case from Newbury was adjudged 
to be forfeited, two judgments rendered and 
two causes continued, when the court ad- 
journed until the August term. There is 
no record of any subsequent term, until that 
of May, 1772, when, no business being trans- 
acted, court adjourned until the last Tuesday 
in August, to the town of Newbury. At 
this time the settlements on the west side of 
the Connecticut extended far north towards 
the Canadian line; many families residing 


| in Maidstone. The people required cotrts 


| more easily reached than those held in 


entered “action called Put over” and the | 
other “Nither appearing Nothing done.” | 


” 


The other causes were “put over,” or 
adjourned to next term. Court adjourned 
to the last Tuesday in February, 1771; and 
the record of the term following is in these 
words, namely; — 


“ Feb’y 25" 1771 Sett out from mooretown for 
Kings Land travieled until Knight there Being No 


Kingsland ; and on the gth of April, 1772, 
the provincial government passed an ordi- 
nance directing the court to hold a session in 
Newbury on the last Tuesdays in February 
and August, “during the space of seven 


years.” After this date terms were regu- 


| larly held at Kingsland in May and Novem- 


ber, and at Newbury in February and 
August, until February, 1774. The court 
docket until and including this term 1s in 
the Orange county-clerk’s office, and is the 
only known record of the court. John 
Peters was clerk until June, 1774, when John 
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Lawrence was appointed. The docket when 
Mr. Peters was clerk covers all the terms 
save August, 1771, to February, 1772, inclu- 
sive, and the last one of his clerkship. The 
court appointed constables for the towns, 
and granted licenses to keep tavern; the 
keepers were generally required to find sure- 


| 


ties that they would “ keep a good house,” | 


“keep a good and regular tavern,” etc. 
Occasionally no busi- 
ness was doneataterm. 
Causes were referred, 
jury trials had, and 
grand juries sum- 
moned. At one term 
six of a panel of grand 
jurors were named 
Chamberlin. No one 
of the name was in- 
dicted at that term, 
but at a subsequent 
term one of the six, 
Richard Chamberlin, 
was indicted for mur- 
der. There is no sub- 
sequent mention of the 
case in the docket; 
but Richard evidently 
was himself again, for 
he and two of his 
namesakes appear as 
members of the next 
grand inquest. 

At the February 
term, 1773, Rebecca 
Martin complained of Hezekiah Sillaway, 
at one time surveyor of highways and con- 
stable of Bradford, for that he did beget her 
with child. It appearing that the child was 
born “ten yearly months and one day 
from the time she swore he begat it, the 
court having considered the matter, clears 
the said Hezekiah from the charge laid 
against him by the said Rebecca.” Aulus 
Gellius, who wrote in the third century that 
the utmost period of gestation was in 
the eleventh month, was no authority in the 
courts at Newbury. The grand jury in- 


| 
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dieted the damsel for the crime of lewdness. 
At one term, when but two judges were 
present, “it was disputed whether two made 
a Cor—’’ Five precepts were returned, but 
the President of the Sessions declared “ all 
causes to rest or continue untill nexterme.” 

At the August term, 1773, the court met 
at the house of Mr. Robert Johnston in 
Newbury, and on the third day of the term 
“adjourned ‘to the 
building intended for 
a court-house and gaol 
in this township until 
four o’clock this after- 
noon.” Votes were 
then taken at the Quar- 
ter Sessions in relation 
to accepting a “logg 
gaol and fraim for a 
court-house,” and for 
finishing it so as to be 
comfortable and con- 
venient for a family 
and for holding court 
and for holding ses- 
sions, etc., “not to be 
overnice in doing it.” 
It was voted to petition 
the provincial assem- 
bly to lay a tax on the 
county of £400to finish 
this building in New- 
bury in part and “to 
Doe something att 
Kingsland toward re- 
pairing that gaol and court-house.” At the 
first term held in Newbury, August, 1772, 
John Grout, who had been licensed as an at- 
torney under the hand and seal of the Gov- 
ernor and Commander-in-Chief of the prov- 
ince, was admitted as an attorney. He then 
moved to enter ten actions, the defendants 
all being in custody of the sheriff ; but the 
court refused to take cognizance of them for 
the reason that at the time the writs were 
issued Grout was not an admitted attorney 
of the court, although he was licensed as an 
attorney by the Governor. At a subsequent 
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term Mr. Grout, who resided in Chester, 
appeared “ by his agent Mr. Phelps.” How 
many sessions of the court were held after 
June, 1774, is uncertain. I find nothing to 
indicate any ; and as they ceased in Cum- 
berland County the following March, it is 
safe to infer that they did not continue long 
after that period in Gloucester County. 


CHARLOTTE COUNTY. 


In 1772 the northerly part of Albany 
County lying on both sides of Lake Cham- 
plain, including western Vermont north of 
the Battenkill at Manchester, was organized 
as Charlotte County. 

In April, 1772, twenty-six inhabitants of 
Socialborough, which included, under a New 
York charter, the whole or part of the towns 
of Rutland and Clarendon, petitioned for the 
establishment of the shire at that place; 
while twenty-one of the residents of that 
town, with others of the New York towns 
of Crown Point, Ticonderoga, and Skenes- 
borough (now Whitehall) asked that the 
latter be made the county-seat. The New 
York Executive and Council deemed it pru- 
dent to locate the Court House at a greater 
distance from the grants; for on the 8th of 
September, 1773, it was ordered by his 
Excellency, “ with the advice of the Council, 
that an ordinance issue establishing a court 
of common pleas and a court of general 
sessions of the peace to be held annually in 
the County of Charlotte at the house of 
Patrick Smith, Esq., near Fort Edward, on 
the third Tuesdays in the months of October 
and May.” 

On the same day Philip Schuyler was 
appointed Judge of the Court of Common 
Pleas, and Patrick Smith county clerk ; the 
first session was held in October, 1773. In 
1774 there was no jail nor court-house in 
the county, and the legislature passed an 
act reciting that “‘ A great part of the said 
county being involved in a state of anarchy 
and confusion, by reason of the violent pro- 
ceedings of riotous and disorderly people, 
from whence it must at present be extremely 





| 
| 





difficult, if not impracticable, to bring offend- 
ers to justice within the said county,” and 
providing that the courts in Albany County 
should have jurisdiction of crimes committed 
in Charlotte County. 

The government of New York also passed 
the most despotic and blood-thirsty act that 
ever was enacted in America, which con- 
tained a provision, that, if offenders should 
be indicted for certain capital offences, they 
should be adjudged to be convicted and 
attainted of felony, and should suffer death 
as in cases of persons convicted and attainted 
of felony by verdict and judgment ; and the 
courts were authorized to award execution 
the same as if they had been convicted. 
Death was the penalty under the New York 
law to be inflicted upon any one assuming 
judicial power unauthorized by that State, 
and upon rioters for demolishing an out-house 
or destroying even a sheaf of wheat in any 
enclosure. The people of New York sym- 
pathized with the settlers, and the processes 
of the courts of Albany and Charlotte 
counties were disregarded by the settlers in 
Vermont, and forcibly resisted if necessary. 

No resident of the State ever held any 
judicial position in the courts of either 
county, unless that of justice of the peace. 
Of the latter there were John Munro of 
Shaftsbury, Benjamin Hough and Mr. 
Spencer of Socialborough, Bliss Willoughby 
and Ebenezer Cole at or near Bennington, 
and George Gardiner of Pownall; but. the 
exercise of their judicial functions was not a 
pleasant pastime. No session of the courts 
of either county was ever held in Vermont ; 
and their jurisdiction, save in theory, never 
extended over it. 

After the sessions of the New York courts 
ended in 1775, no judicial organizations ex- 
isted in Vermont until the special courts 
were established in 1778. 


THE VERMONT COURTS. 
THe SpecitaAL Courts IN 1778. 


The organized government of Vermont 
began in 1778. The first Constitution, Chap. 
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II. Sec. 4, provided that “courts of justice 
shall be established in every county.” The 
first legislature met on the 12th day of 
March, 1778 ; adjourned on the 26th to the 
4th day of June; then meeting, continued 
in session two weeks, when it adjourned 
and did not again meet. At the March 
session two counties were established, — 
Benington in the west and Cumberland in 
the east. Two shires 

were created in each, — 


Bennington and Rut- | 9) = eae oe 


land, Westminster and 
Newbury. County 
and inferior courts are 
mentioned in the leg- 
islative records; but 
there is no evidence, 
record or traditionary, 
that any were organ- 
ized that year. At the 
first session special 
courts were estab- 
lished. On the 24th 
March the Assembly 
records show the fol- 
lowing vote, namely: 
Assembly made choice 
of Gen. Jacob Bayley, 
first judge, Mr. Jacob 
Burton, second, Mr. 
William Heaton, third, 


Yee a edule & 








ects ea 


judges for the shire of Rutland. There is 
nothing in the record of the election of 
judges to indicate the name of the court, 
but in the journal there is the record of a 
vote “that the special courts appointed in 
the several shires, etc.” ; and on the day after 
the election of the judges as above stated, 
Watts Hubbard, jur., was recognized to “ ap- 
pear before the special [court] of the half- 

shire of Westminster, 

when summoned 
| thereto, etc.” Special 
| courts are mentioned 
in the Assembly rec- 
| ords of the fifth day of 
June, several days 
| prior to the election of 
| judges of the special 
courts, at the June ses- | 
sion. The day preced- 
ing the final adjourn- 
ment of the latter ses- 
sion, the Assembly — 


‘** Voted, That the fol- 
lowing persons, viz.: 
John Shepardson, Esq., 
Stephen Tilden, Esq., 
Hezekiah Thomson,Esq., 
Col. Samuel Fletcher, and 
Mr. Joshua Webb, be, 
and they are hereby, ap- 








Mr. Reuben Foster, 
fourth, and Capt. John 
French, fifth, judges 


for the shire of Newbury ; Major John Shep- 
ardson, first, Mr. Stephen Tilden, second, | 


Hubbel Wells, Esq., third, Deacon Hezekiah | 


Thompson, fourth, and Nathaniel Robinson, 
Esq., fifth, judges for the shire of West- 
minster; Major Jeremiah Clark, first, Capt. 
Samuel Robinson, second, Lieut. Martin 
Powel, third, Capt. John Fasset, jr., fourth, 
and Lieut. Thomas Jewett, fifth, judges for 
the shire of Bennington ; and Joseph Bowker, 
Esq., first, Major Heber Allen, second, 
Charles Brewster, third, Capt John Stark, 
fourth, and Capt. Jonathan Fasset, fifth, 


pointed judges of a spe- 
cial court, in the shire of 
Westminster. 

“‘ Voted, That Deacon 
Smalley, Deacon John Burnet, William Heaton, 
Esqr., Mr. Benjamin Baldwin, and Reuben Foster, 
Esqr., be, and they are hereby, appointed judges 
of a special court, for the shire of Newbury. 

“Voted, That Samuel Robinson, Esqr., Martin 
Powell, Esqr., John Fasset, Esqr., Thomas Jewett, 
Esqr., and Maj. Gideon Olin be, and they are 
hereby. appointed judges of a special court, for 


ISAAC TICHENOR. 


| the shire of Bennington. 


‘Voted, That Thomas Rowley, Esqr., Major 
Heber Allen, Capt. John Stark, Capt. Jonathan 
Fasset, and Theodus Curtis be, and they are 
hereby, appointed judges of a special court for 
the shire of Rutland.” 
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Iam not aware that there are any rec- 
ords of these special temporary courts in 
existence, if indeed any were kept. David 
Redding was tried and convicted of treason, 
before that in the shire of Bennington, Ethan 
Allen State Attorney ; and Zerubbabel Matti- 
son was fined for “ enimical conduct” by the 
samecourt. I learn nothing from the records 
as to the powers and jurisdiction of the special 
courts ; but in the 
absence of all other 
courts, it is probable 
they took jurisdiction 
of all matters in con- 
troversy brought be- 
fore them, both civil 
and criminal, with the 
sole exception of the 
banishment of tories, 
for which a superior 
court was created at 
the June session, with 
Col. Peter Olcott of 
Norwich, the grand- 
father of Mrs. Rufus 
Choate, Bezaleel 
Woodward of Dresden, 
N. H., Major Gris- 
wold, Patterson Pier- 
mont, Esq., and Major 
Tyler as judges. I 
think no other courts 
were organized in 
Vermont in 1778 un- 
til the special courts 
ceased to exist. Justices of the peace were 
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appointe at the October session, and | 


among them were special judges, — Sam- 


uel and Nathaniel Robinson, Fasset, Jr., | 


Powell, Webb, and Wells. Special judges — 
Powell, Bowker, Bayley, and Shepardson — 
were appointed judges of probate in their 
respective districts. There were no lawyers 
in the State save those adhering to the New 
York government ; nevertheless the Assem- 





Jewett of Pownal a committee to “ prepare 
a bill to regulate attorneys ;” and on the next 
day their report relative to providing attor- 
neys for the county courts, regulating their 
fees, et¢., was accepted. The common law 
was established as the law of the land. Of 
the twenty judges elected in March, twelve 
were re-elected in June, with eight new 
ones, so that under both elections there 
were twenty-eight per- 
sons who served as 
judges. They were 
not lawyers, for no 
lawyer in the State 
acknowledged its ju- 
risdiction; it was not 
the custom in the 
State for many years 
to select lawyers for 
judicial positions. A 
glance at their names 
will convince one 
that they were men 
of strong common- 
sense, of marked dis- 
tinction in their day, 
and as well qualified 
to adjust the differ- 
ences between their 
fellow-men, in the 
times in which they 
lived, as  Chief-Jus- 
tice Fuller and his col- 
leagues are to settle 
the abstruse and com- 
plicated questions of to-day. Seventeen of 
the twenty-eight were members either of the 
Governor’s Council or the Assembly at the 
time of theirelection. As might be expected, 
many of the judges were military men. The 


WILLIAMS, 


| judges of the Bennington shire were all 


bly appointed Captain Coffein of Cavendish, | 


Mr. Rowley of Danby, Ensign Harris of 
Halifax, Mr. Alverd of Wilmington, and Mr. 


fighting men, headed by that sturdy patriot 
Jeremiah Clark, who with his sixteen-year- 
old son fought at Bennington, and who pre- 
sided at both trials of Redding and passed 
sentence of death upon him. There were 
one general, one colonel, four majors, six 
captains, two lieutenants, five esquires, three 
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deacons, four misters, and plain Charles 
Brewster and Theodus Curtis. The acts 
authorizing the special courts were regarded 
as temporary merely, to last only until the 
next session of the legislature, even if there 
were several sessions annually. 


THE SuPERIOR Court, 1778-82. 


The stirring events of the first year of 
Vermont’s_ existence 
preclude the idea that 








The Assembly voted that the court should 
not sit longer than one week at one sitting, 
and should convene four times each year,— 
at Bennington on the second Thursday of 
December ; at Westminster on the same 
day in March; at Rutland on the .) oF 
Newbury on the same Thursday in Septem- 
ber. Nothing in the legislative records 
indicates the passage of any act relating to 
the powers or juris- 
diction of the court. 








there was much busi- | 
ness for the courts ; 
in fact, the only busi- | 
ness prior to Decem- | 
ber of which we have 
tangible evidence was_ | 
the trial of Redding | 
for treason, and of | 
Zerubbabel Mattison | 
| 


Lt, Pato wd 


for “enimical con- 
duct.” That all laws 
passed in 1778 were 
but temporary and 
designed to last only 
until the succeeding 
session, may be in- 
ferred from the vote 
of the General As- 
sembly passed the 
day before final ad- 
journment in Octo- “== 
ber, “that all the 


ee 
r ys 





If one was enacted, it 
has passed into obliv- 
ion with the other 
statutes of that year, 
for no copy of the acts 
of the year 1778 is now 
known. In February, 
1779, it was enacted 
that all writs, plead- 
ings, and_ entries 
should be in the Eng- ° 
lish tongue and no 
other ; and at the 
same time one supe- 
rior court, for the 
year ensuing, was es- 
tablished. The pow- 
ers and duties of the 
judges, one chief, and 
four others, those of 
“= the clerk, the juris- 
diction of the court, 


STEPHEN ROYCE. 


bills passed the two 

sessions preceding 

this (except the act forming the special 
court, and the act respecting banishment) 
be revived until the next session of this 
Assembly.” The act creating the special 
courts was not revived, as a substitute for 
them had already been provided by a prior 
vote, namely : — 


Resolved, That the Hon. Moses Robinson, 
Esqr., be, and is hereby, appointed Chief Judge of 
the Superior Court, and Major John Shepardson, 
second, John Fasset, Jr., third, Maj. Thomas 
Chandler, fourth, and John Throop, Esq., fifth, 
judges of said Court.” 

71 





and the times and 

places of its sessions 
were defined, and an act passed for the 
directing and regulating of civil actions. 
At the same time it was enacted that as no 
county courts had been established, all causes 
within the jurisdiction of those courts should 
be heard in the Superior Court. At the 
October session, 1779, it was provided that 
the judges of the Superior Court should be 
chosen annually by the joint ballot of 
Governor, Council, and House of Represen- 
tatives. It was also enacted that the Superior 
Court should be a court of equity in all 
causes where the matter or cause in dispute 
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was above twenty pounds, and did not exceed 
four thousand pounds lawful money, and 
that causes exceeding four thousand pounds 
should be heard by the Governor, Council, 
and House of Representatives, but parties 
could appeal to the latter, from the decisions 
of the Superior Court. The first Council of 
Censors criticising the acts giving judicial 
powers to the legislature as designed to exalt 
the legislative above the judicial department, 
that part of the statute which authorized the 
legislature to hear equity gauses was repealed 
in October, 1786. In February, 1779, divorce 
was placed within the jurisdiction of the 
Superior Court. The powers of the several 
courts were not precisely defined, the county 
courts were not organized, at least until the 
year 1781, the business of such courts having 
heen transferred to the Superior Court by 
special act. In February, 1781, the legisla- 
ture directed that there should be five judges 
of the county court, and in April of that 
year passed an act directing the county 
courts in their office and duties. 

The Superior Court held but one session in 
each half-shire annually; the county courts 
were not organized until 1781, the line of 
demarcation between their respective juris- 
dictions was so uncertain, the judicial system 
so confused, that in 1782 “an act defining 
and limiting the powers of the several courts 
within this State,” was passed, by which 
the county courts were continued, the 
Superior Court abolished, and the Supreme 
Court of Judicature established, the powers 
of the courts accurately defined, and the 
times and places of their sessions regulated. 
The Superior Court ceased to exist in Octo- 
ber, 1782. It had been during the four 
years of its existence the only court at all 


times open, and in fact exercised jurisdiction | 
in all matters. The unfinished business of | 


the special courts of 1778 was, by act of the 
legislature in 1779, transferred to the Su- 


perior Court. By the act constituting the | 


Superior Court, it was provided that any 
one of the Governor’s Council might sit, in 
the necessary absence of, or just exception 





against, any of the judges of the court. 
The dockets show that Jonas Fay, Jeremiah 
Clark, Timothy Brownson, and Ira Allen did 
sit as judges. During the four years of the 
existence of the court but nine persons 
acted as judges. At the first election Moses 
Robinson was elected Chief Judge, and with 
him were elected John Shepardson, John 
Fasset, Jr., Thomas Chandler, Jr., and John 
Throop. Shepardson and Fasset had served 
as judges of the special courts in 1778. At 
the end of the first year Thomas Chandler 
retired, and Dr. Paul Spooner was elected. 
In 1780 Dr. Increase Moseley took the 
place of John Shepardson. Thus there 
were but two changes in the personnel of 
the court in the first three years. The 
sessions were very regularly held, as shown 
by the docket, kept by William Gould, clerk. 
The docket begins with the May term, 1779, 
at Westminster, where all the judges were 
present. The proceedings of the first two 
terms are printed, in part at least, in 
Slade’s State papers, p. 549. The first civil 
action of which there is a record was a sort 
of cross between trespass and replevin for 
fraudulently taking and detaining a “ certain 
white horse,” in favor of William Griffin 
against Jacob Galusha. The latter pleaded 
for an adjournment, “for the want of ma- 
terial evidence” which was granted until the 
next February, at which time he was de- 
faulted; but later in the day he appeared 
with his attorney, and a review was granted 
him upon payment of £12 6s. gd. costs. 
Upon full trial of the case, the court, “ hav- 
ing duly considered the same, the evi- 
dence, and every attending circumstance 
relative thereto,’ ordered the horse deliv- 
ered to the plaintiff, and the defendant to 
pay £7 4s. 6d. more cost. ‘ 

In 1781 certain towns in western New 
Hampshire and northern New York united 
with the towns in Vermont ; and at the elec- 
tion of judges in October, Elisha Payne of 
Lebanon, N. H., was chosen Chief Judge, 
Moses Robinson, second, John Fasset, Jr., 
third, Bezaleel Woodward, fourth, and Joseph 
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Caldwell, fifth, judges of the court. Mr. 
Payne was deputy-governor of Vermont at 
the time of his election. Mr. Woodward, 
a professor in Dartmouth College, repre- 
sented Dresden in the General Assembly. 
This town comprised the Dartmouth College 
lands in Hanover, N. H. Col. Joseph Cald- 
well represented Cambridge, N. Y., in the 
Vermont Assembly. The election of a new 
chief no doubt was 
displeasing to Judge 
Robinson, who had 
served as chief the 
three preceding years ; 
in six days after the 
election he informed 
the Assembly “that he 
should not accept his 
appointment as second 
judge of the Supe- 
rior Court,” and Paul 
Spooner was elected 
in his place. Colonel 
Caldwell declined on 
the 23d of October, 
and Jonas Fay was 
chosen. On the 26th 
instant Professor 
Woodward declined, 
and the vacancy was , 
filled by electing Sim- ‘ 

eon Olcott of Charles- ~ - — -——+— 

town, N.H., afterwards 

Chief Justice of, and 

Senator from, that 

State. The General Assembly received a let- 
ter from Mr. Olcott dated 28 January, 1782, 
which was probably his resignation or declina- 
tion, for on the 13th of the following month 
Gen. Samuel Fletcher of Townsend was 
elected in place of Mr. Olcott, resigned, as 
the Assembly journal reads. Mr. Fletcher 
declined, and three days later John Throop 
was elected. Throop had served as judge the 
three preceding years. Mr. Fletcher elected 
and declined was one of the judges of the 
Special Court in 1778. There is nothing in 
the legislative record to indicate that Mr. 
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Payne resigned or declined. The dissolu- 
tion of the union with the towns in New 
Hampshire, in February, 1782, made him a 
non-resident of Vermont; and on the 20th 
day of June, 1782, Moses Robinson was 
elected Chief Judge of the Superior Court. 
Prior to the election in October, 1781, Judges 
Robinson, Fasset, Spooner, Throop, and 
Moseley composed the court. During the 

succeeding eight 


persons were elected, 
one of them twice. At 
| the end of that time 
_ the judges were Rob- 
inson, Chief Judge, 
Fasset, Jr., Spooner, 
Throop, and Fay, the 
same as in October 
| previous, save Dr. 
| Jonas Fay was in the 
place of Dr. Moseley. 
After the election in 
_ October, 1781, until 
June, 1782, but one 
term of court was held 
at which any business 
was transacted ; that 
| was at Westminster on 
the first Tuesday in 
January, with Judges 
eS - Fasset, Spooner, and 
Fay present; some 
business was trans- 
acted, and the court 
adjourned until the second Tuesday in June. 
After the election of the judges in Octo- 
ber, 1781, the docket shows that — 


il “Ey months ten different 
ee 
| 


“ At a superior court in the county of Wash- 
ington [which was the county east of the Connec- 
ticut River, in New Hampshire], on the fourth 
Tuesday in Decr. 1781 

Present ELIsHA Payne, Esqr., Chief Judge 

Pau. Spooner, Esgqr., Side Judge. 


Dec. 25. The court opened and adjourned to 
the first Tuesday in June, 1782. 
Wm. GouLp, Clerk.” 
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Following the session at Westminster in 
January, the court convened at Windsor on 
the second Tuesday and at Thetford on the 
third Tuesday of the same month, with Judge 
Spooner alone present, but adjourned until 
June ; no quorum being present, no business 
was transacted. There is no docket entry 
of a term held pursuant to the adjournment 
at Charlestown, N. H., nor at Thetford, but 
there was a session at Westminster on the 
second Tuesday, and at Windsor on the third 
Tuesday in June; the names of the judges 
present were not inserted in the docket. 
Considerable business was transacted at 
both sessions, with a grand and petit jury in 
attendance. The judges then residing in 
the State were Fasset, Jr., Spooner, Throop, 
and Fay, the chief judgeship being vacant, 
until the election of Chief Judge Robinson 
on the 20th June, 1782. I do not insert the 
name of Mr. Olcott in the list of judges, as 





there is no evidence that he ever acted as 
such, not sitting even at the term held in 
the town in which he resided. Judge Payne 
appeared but once in court, and that at the 
session held in New Hampshire, and with no 
quorum present. Nine persons served as 
judges during the four years of the existence 
of the court, — military men mostly: there 
were one major-general, one colonel, two 
majors, two captains, and a surgeon. After 
June, 1782, the terms were regularly held with 
juries in attendance; and notwithstanding 
the turmoils of the war then raging, litigants 
found time to assert their rights in the courts. 
All but two of the judges were members of 
the legislative bodies at the time of their 
election. Biographical notices of the judges 
are found in the records of the Governor 
and Council lately published. Three of the 
nine were physicians; four natives of Con- 
necticut, five of Massachusetts. 


JUDGES OF THE SUPERIOR COURT, 1778-82. 








Pee ee ee nes eee ae eee ee E oS ee 
| Residence Age 
when Place of Birth. Date. of Birth. | Date of Death. Time of Service. when 
Elected. Elected. 
 uenareenineeetneteenamesnesmteetnamaES: - = — alle —_ ee 
a 
Moses Robinson. . | Bennington Hardwick, Mass. | 26 Mar., 1741 | 26 May, 1813 } 7 a — 37 
John Shepardson Guilford Attleboro, Mass. | 16 Feb., 1729 | 3 Jan., 1802 1778-80 49 
John Fasset, Jr. . Arlington Bedford, Mass. | 23 June, 1743} 2 April, 1803 | 1778-82 35 
Thomas Chandler, Jr.| Chester Woodstock, Ct. | 28 Sept., 1740 1778-79 38 
John Throop . Pomfret Lebanon, Ct. 11 Sept., 1733 | 25 Jan., 1802 i Feb Ont, 1782 46 
Paul Spooner . Hartland Dartmouth, Mass.| 20 Mar., 1746] 4 Sept., 1789 1779-82 33 
Increase Moseley Clarendon Norwich, Ct 18 May, 1712] 2 May, 1795 1780-81 68 
Elisha Payne . Lebanon, N. H.| Canterbury, Ct. 7 Mar., 1730] 20 July, 1807} 1781 — Feb., 1782 51 
Jonas Fay . Bennington Hardwick, Mass. | 28 Jan., 1737 | 6 Mar., 1818 1781-82 44 
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CURRENT TOPICS. 


NOTHING could be more delicious than the passage 
in Mr. Chittenden’s Reminiscences, in the October 
Green Bag, about Mr. Phelps’ experience with the 
artless college professor who did not understand the 
true inwardness of the conspiracy and interrogatory 
clauses of a bill in equity for the foreclosure of a 
mortgage executed as collateral security for a prom- 
issory note. It ought to make the shades of all the 
old special pleaders lighten up with something akin 
to unholy merriment. It would seem also that it 
ought to make Mr. Phelps himself a little more 
lenient towards the shortcomings of those arch ene- 
mies of the law, the codifiers. 
Chair of the arduous struggle that those persons and 
their predecessors had in overthrowing the old sys- 
tem in the State of New York, and in substituting 
for it a single court and a system of pleading in 
which, as Mr. O’Conor gravely urged, a demurrer 
‘‘is a very dangerous step.”’ Probably nearly all 
lawyers nowadays will join in laughing over Mr. 


It reminds the Easy | 


Chittenden’s anecdote, and even the hold-backs of | 


the profession will unite in saying, ‘‘Oh! of course 


nobody believes in that nonsense in these times;”’ but | 


let them ask themselves how long since those ingen- 
ious and useless lies ceased to be precious and essen- 
tial, and how long they propose to cleave to much 
other ancient rubbish, including the hoary absurdity 
that the laws cannot be reduced to a written expres- 
sion. The forms of pleading that Mr. Phelps was 
forced to observe in his youth sprang up and were 
cherished in the ages when the chancellor and the 
judges answered certain of the calls of nature pub- 
licly in a corner of the court-room. In those times, 
and even in comparatively recent times, it was deemed 
sinful to have a stove in the religious meeting-house, 
the hearers depending for warmth on the flames of 
hell kindled by the imagination of the preacher in the 
pulpit. Probably the great body of lawyers on both 
sides of the ocean have ceased to believe in hell and 
chancery, although in some cases of exceptional 
depravity, they might still deem the torments of 
either not cruelly excessive. Once in a great while 
the voice of the /audator temporis acti comes to 
us wailing on the current of contemporary thought ; 
some he-Rachel mourning for his demolished temple 








of justice with its two doors, and his lost pleadings. 
Such an one comes just now from England. At 
a recent meeting of the Incorporated Law Society, 
at Manchester, Mr. Walter Pence stirred up the 
echoes of his middle-age as follows : — 


“Looking back for a period of fifty years since I first 
entered into the law, — forty-five of which have been hard 
practical experience, — I find a consolation in the reminis- 
cence of the old style and technicalities of legal proceed- 
ings in those days. The era of John Doe and Richard 
Roe of declaration, plea, replication, new assignment, 
rejoinder, surrejoinder, rebutter, and surrebutter, and all 
the fictions of that time, come back to one’s remembrance 
with some pleasurable feelings of the quaint and good old 
times. There is no doubt that in the remote past I refer 
to, we can hardly in the present day realize the remark- 
able position legal practice then attained. Imprisonment 
for debt — the ease when upon oath a debtor was arrested 
and the opportunities afforded for the abuse of the law’s 
prerogative —do largely startle our present sense of jus- 
tice and equity; but after all the progress in improvement 
of legal procedure and the practice of legal qualities are 
only consistent with the general progressive movement in 
every department of human industry during the past fifty 
years. To go with the times is assuredly a laudable de- 
termination; at the same time old practitioners cannot 
dispel from their memories the delights they experienced 
in the quibbles and fictions the law then provided. 


At length the man perceives ‘this vision’ die away 
And fade into the light of common day. 


I quite admit the improvement, but I do not condemn 
old-established usages. And here comes the question, 
Are we advanced in honesty of purpose and desire to act 
justly and with integrity? Iam not certain whether liti- 
gation nowadays does exhibit an earnest purpose to seek 
the law only for protection, and whether the old fictions 
are replaced by a more solid foundation. Is not the 
modern practice in many instances a delusion? Do not 
the technicalities of the law give occasion to exercise the 
power they command for unworthy ends? If we refer to 
the trials taking place in our courts at the present day, we 
do not perceive the civilizing influence of new rules and 
improved judicature. ‘Trials now last several days and 
weeks, and the public time is sadly wasted in an endeavor 
to unravel fraudulent schemes and unsavory scandals. An 
enormous mass of evidence is produced, — witness after 
witness called to fortify some_glaring statement, very prob 
ably the reverse of truth, and the whole range of procedure 
leading to a protracted and almost endless litigation. The 
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law’s delay is far more vexatious and disastrous, and the 
anpopularity of legal tribunals is largely increasing in the 
present day, notwithstanding our boasted improvements 
and our Judicature Acts and Rules. Many actions tried 
in our courts of law are a blemish to our civilization. 
The ‘publication in the newspaper reports reveals a sad 
story of degradation and vice in our social surroundings, 
and mars the moral tone of our social edifice.” 


Here we have the faults of modern society and the 
inevitable results of the enormous increase of legal 
business laid at the door of the new practice. Mr. 
Pence inveighs against the present law’s delay, but 
he forgets the old law’s delay —as for example in 
Lord Eldon’s court —and neglects to consider what 
would be the result if we had the old machinery for 
doing the new business. It would be hardly less 
sensible or just to attribute the present delays to the 
abolition of the old “ convenience” in the corner of 
the court-room and the substitution of decent and 
convenient retiring-rooms for the judges. 


THE JUDICIAL ELECTION IN NEW YoRK. — This 
event was anticipated with great anxiety by the legal 
profession in that State, and probably with great in- 
terest by the profession throughout the country. 
Judge Maynard’s offence is familiar to all lawyers, 
we suppose ; but if not, it is sufficient to say that it 
consisted in surreptitiously removing from the proper 
place of deposit a correct and true election return, 
where a false one had previously been deposited 
(which was afterward pronounced false and void by 
the court of appeals), leaving only the latter to be 
canvassed, thus changing the political complexion of 
the Senate, setting at naught the judgment of the 
court, and defeating the will of the people. This was 
while he was deputy Attorney-General. This was a 
statutory crime, for which he should have been put 
in prison instead of being twice appointed to fill va- 
cancies in the court of appeals, permitted to draw 
$24,000 from the treasury in judicial salaries, and 
nominated for a term of fourteen’ years in that court 
by the party which he had so dishonestly put in tem- 
porary power. The voice of the people has now 
pronounced against him For the second time in 
recent days the people have unmistakably shown to 
political bosses and party managers that there is such 
a thing as political conscience irrespective of party 
obligation. The former victim was a blameless one, 
as able and pure a man as has ever graced the high- 
est bench, but who was absolutely “snowed under” 
in protest against the unhandsome manner in which 
the nomination was thrust on him Never was a 
word uttered against the beloved Judge Folger. In 
this last case the offender was a man of originally 
good intentions and fair record, and of highly respect- 
able abilities, who was a victim to the stronger and 





utterly unscrupulous will of a political brigand, and 
who in confessing and justifying his crime showed 
that he had lost the power to distinguish right from 
wrong. As a recent speaker said, ‘‘ He shows that 
he has not a judicial mind.” Weare not disposed to 
call hard names or glory in this great victory. All 
good men must feel, like Wellington after Waterloo, 
sad while rejoicing. Two lessons may be drawn 
from the result. First, that the people may be safely 
trusted to choose their judges. Had the result been 
the other way, Mr. Field and other believers in the 
appointing system might have derived from it a 
powerful argument in support of their theory, as 
against the people, although they would have found 
it difficult to derive support for it as in favor of the 
appointing agency. Here the governor did wrong 
twice over in regard to the same candidate; and the 
people, irrespective of party, did the right, just, and 
decent thing by a verdict so tremendous that it 
should sound in the ears of unscrupulous partisans 
for a generation. Second, the bar can be trusted to 
defeat and can defeat an unworthy nomination, irre- 
spective of their party ties. Let no one make any 
mistake here. The honor and glory of this great 
victory are due to the lawyers of the State of New 
York, some of whom unselfishly gave up their time 
for weeks to the canvass, and especially to the Bar 
Association of the city of New York, headed by the 
acknowledged leaders of the bar of the entire coun- 
try, themselves Democrats. The writer of these 
lines has only one personal regret in the matter ; that 
is, that Judge Maynard had not been a Republican, 
so that he could have shown his independence of 
party by voting against him. Now let the matter 
drop, so far as the candidate is concerned. But let 
not the lesson be forgotten; an awful disgrace has 


| been averted. The people have declared that they 


| 





will not reward crime by judicial preferment; that 
they will have judges, not only absolutely pure, but 
like Czesar’s wife, free from suspicion. 


THE JupicIAL ELECTION IN CHICAGO. — Judge 
Gary has been re-elected to the Superior Court in 
Chicago. Our readers of course will recall that he 
was the judge before whom the Anarchists were tried 
and convicted for the murder of the policemen, and 
upon whom, and upon the methods of which trial, 
Governor Altgeld, in pardoning those who were in 
prison, made such an unprecedented and unwarrant- 
able attack. This will serve to demonstrate that the 
people do not recognize their governor as a supreme 
court of appeal. Mercy-to fairly convicted crim- 
inals is a matter of humanity and policy alone, in the 
exercise of which the people will not suffer the just 
judgments of their courts of justice to be wantonly 
impugned. So far as the actions of governors in 
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matters judicial are concerned, the people seem this 
year to be in the accusative mood. Moral: the ser- 
vant is not greater than his master. 


LEGAL VULGAR Errors. — Under this title the 
“ London Law Journal "’ gives a very readable article, 
with most of which one finds no difficulty in agree- 
ing. A sample of its scope may be extracted as 
follows : — 


“ The idea that an Englishman has a common-law right 
to take his wife to market for sale with a halter round her 
neck now only lingers in the mind of the intelligent for- 
eigner and some North-country miners, but the related 
superstition that a husband may beat or imprison his wife 
died hard only quite recently in the Jackson case. These, 
and a good many other vulgar legal errors, seem to be the 
shadows cast by traditional usage or obsolete statutes, 
such, for instance, as that bull-beef may not be sold unless 
the bull has first been baited; that no one may shoot a 
crow within five miles of London, or carry a dark lantern ; 
or, more singular still, that the owner of an ass must crop 
its ears to prevent it frightening horses on the road. 
The idea that an heir could not be disinherited unless he 
was given a shilling still survives in the phrase being ‘cut 
off with a shilling.” When Sheridan was threatened with 
this last extremity by an indignant parent, he replied with 
characteristic coolness, ‘You don’t happen to have the 
shilling about you, sir, do you?’ This demand was pre- 
mature; the said shilling need only (according to the 
vulgar view) be given by will.” 


Our impression has always been that the point of 
Sheridan’s joke was his pretended eagerness to get 
the shilling ahead of the legal time, as he was an un- 
scrupulous borrower and conscious spendthrift. We 
might add to the Journal’s list two vulgar errors 
extremely common in America, and very likely in 
England, — one that a witness may escape the penal- 
ties of perjury by simply kissing his thumb instead 
of the book, and the other that girls come of age at 
eighteen instead of twenty-one. We have some- 
where read an ingenious vulgar way of evading the 
sanction of a part of the customary marriage vow, 
to the effect that a Sussex, England, horticultural 
correspondent announces, on the authority of his 
vicar, that nine out of ten among the humbler brides 
swear to “love and honor cherries and a berry.’’ It 
is doubtless true that the promise, “ with all my 
worldly goods I thee endow,” means in the common 
understanding to hand over all the said goods includ- 
ing lands, tenements, and hereditaments, instead of 
a mere pledge of a dower right. So the poor women 
almost universally suppose that their “thirds” means 
the ownership, and not merely the life use, of a 
third. The Journal includes among vulgar errors 
the notion that a deed executed on Sunday is void, 
and so it is an error at common law ; but not so in 
some of our States, in one of which pious communi- 





ties even a subscription on Sunday for church pur- 
poses was held void. But the Journal is certainly 
wrong in saying that it is an error to suppose that 
“you may shoot a burglar or a cat trespasser which 
is making night hideous on the tiles.” If the bur- 
glar is in your house, and not on the tiles, you may 
safely assume that he means mischief to the inmates 
and kill him out of hand, and we are not sure that 
you may not slay him on the tiles. It is a case of 
the castle being threatened by night. As to the cat, 
it was long ago gravely held by the Supreme Court 
of this State (Brill v. Flagler, 23 Wend. 354), that 
you may kill an offending dog in similar circum- 
stances. Said the great Judge Nelson, ‘“‘It would 
be mockery to refer a party to his remedy by action; 
it is far too dilatory and impotent for the exigency 
of the case.” See to the same effect, ‘‘ Mother Hub- 
bard’s Dog,” 4 Green Bag, 279. Still fewer rights 
has the cat, for she (and especially he) is far less 
useful, and spite of Shakespeare, is not ‘‘ necessary.” 
It is also a vulgar error to suppose that “ drawn,” in 
the ancient punishment of treason, meant evisceration. 
It simply meant dragged to the place of execution on 
a sledge, and the correct form of sentence was “ drawn, 
hanged, and quartered.” Evisceration followed after 
death. 


“PRINCETON SKETCHES.” — This is the title of 
an attractive book of some two hundred pages, pub- 
lished by Messrs. Putnam’s Sons, of New York. 
The volume is beautifully printed, and charmingly and 
lavishly illustrated. The sub-title is ‘‘ The Story of 
Nassau Hall;” and this is well told, and will prove 
interesting to graduates and patrons of this “ fine old 
college,” as Dr. McCosh reasonably calls it. Prince- 
ton is probably more celebrated for the strength of 
the Calvinistic doses and of the football game which 
it “ puts up,” than for anything else in the estimation 
of the current young man; but it is a highly respect- 
able institution, with an interesting history, ancient, 
for this country, and a highly honorable and useful 
record. It has had important endowments in recent 
times, and has taken a great stride in advance. If 
the Easy Chair had a son, he would not prohibit his 
going to Princeton, if he desired, but he would 
strictly bar out its theology and its football. 


NOTES OF CASES. 


OBSTRUCTING THE HIGHWAY. — In Barber v. 
Penley, ’93, 2 Ch. 447, it was substantially held, as 
we are given to understand — the text of the decision 
has not come under the Easy Chair’s rocker — that 
an actor in a theatre may be restrained from being 
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unusually “drawing,” and from being so attractive 
that the streets are jammed with people trying to get 
tickets or gain admission to hear him. The injunc- 
tion was not granted, as we understand, because the 
police reduced the crowds, but the judge recognized 
the principle by making the actor pay the costs of 
the application. Now a court might just as well de- 
cide that an injunction would lie against Mr. Glad- 
stone for making a thirty hours’ speech and causing 
the streets in the vicinity of the parliament house to 
be obstructed by admirers ; or against Mr. Spurgeon 
for attracting crowds to his tabernacle on Sunday ; 
or against the ** London Times”’ for publishing a 
series of articles that are not dull; or against “ Punch” 
for publishing a good joke and thus causing a jam of 
people in the street curious to obtain them. Of this 
absurd decision the ** Law Quarterly Review”’ very 
justly observes : — 


“ Barber v. Penley (’93, 2 Ch. 447) certainly goes be- 
yond anything hitherto decided. If Mr. Penley had let 
off fireworks on his premises, or exhibited a pig-faced 
lady in his window, or even caricatures, or done anything 
reasonably calculated to attract a crowd, he would fairly 
have exposed himself to an injunction; but is a man who 
carries on his business in an orderly and quiet manner, 
and does nothing to attract a crowd in the ordinary sense, 
to be answerable for the idle and vulgar curiosity of a set 
of London loafers? Is a chemist, for instance, when a 
person ina fit is carried into his back parlor, to be answer- 
able for the crowd who flatten their noses against his shop 
window? Chang, the Chinese giant, is a resident at 
Bournemouth. Is he reponsible for persons who may col- 
lect to gape at him as he goes in or out? Isa professional 
beauty answerable, or a distinguished statesman? Popu- 
larity, moralists have long ago told us, is a perilous thing, 
but North, J., has added a new terror to it if a popular 
actor must either clear the streets or discontinue his act- 
ing. The true remedy is in the police; and happily that 
excellent body is always found equal to the situation.” 


In “ Bookseller Carlile’s Images,” 2 Green Bag, 
238, the reader may find the principal cases of unlaw- 
ful obstruction of highways by attractive shows 
poetically described. See also a supplementary ver- 
sified report of the case of the long-haired Suther- 
land sisters, /d/d. p. 501. 


BASIS OF RECOVERY FOR SEDUCTION OF DAUGH- 
TER. — The common law, which “is the perfection 
of reason” according to some, is the perfection of 
nonsense in some points at least. One of its most 
delightful humbugs is the notion that mental anguish 
and wounded affection cannot support a parent’s 
action for the seduction of his daughter, but that the 
only ground of recovery is the loss of service. This 


being shown, no matter how trivial, damages, founded 
theoretically on that loss, may be heaped up to any 
amount. 


So if the child was accustomed to milk 











cows or make tea for her father, or we dare say 
comb his head, and is temporarily debarred from 
the performance of those onerous duties, the old man 
may recover ten or twenty thousand dollars therefor. 
The latest illustration of this pleasing fiction is in 
the Irish case, O’Reilly v. Glavey, 32 L. R. Ir.Q. B. 
316. The “ Law Quarterly Review” says :— 


“The daughter-servant there was a mature woman, who 
had been a wife ten years and a widow two, who lived, not 
under her mother’s roof, but in lodgings of her own, and 
was employed in a milliner’s shop from 9.30 in the morn- 
ing till 8 at night. Incidentally it may be mentioned that 
Clarissa had already got damages out of the defendant 
for breach of promise. All that the so-called service con- 
sisted in was in her going occasionally to her mother’s 
house and performing little acts of kindness, such as get- 
ting tea, helping to cook, and doing a little dusting. Yet 
this gratuitous kindness by a long emancipated daughter 
was held enough by a majority of the Court to found the 
action.” 


What 1s the use of keeping up this foolish old pre- 
tence? The Irish case seems to go beyond our own 
cases. See Browne’s Domestic Relations, pp. 82-84; 
Ogborn v. Francis, 15 Vroom, 441; 43 Am. Rep. 
394. It seems also opposed to Thompson v. Ross, 
5H. & N. 16. 





WHEN Is A THIEF NOT A THIEF ?— This question 
is asked by the “ London Law Journal,” continuing 
as follows :— 


“ This is a riddle of a kind suitable for the Court of Crim- 
inal Appeal suggested by daily experience of the difference 
between theft as ‘taking what isn’t his’n’ and the elabo- 
rate definitions by common and statute law, of the incidents 
and varieties of larceny, which lead to infinite judicial 
casuistry and the elaboration and conflicting opinions in 
Regina v. Ashwell, 55 Law J. Rep. M. C. 65; 16 Q. B. 
Div. 190. The latest solution, given by Mr. Bushby, is 
‘when committed by a cabman.’ A man tookacab. On 
his way, and before his journey’s end, he found he Aad 
only a five-pound note. So he stopped the cab, and asked 
the cabman to get down and change it for him. Next 
time he will get down himself to go on such an errand. 
The cabman agreed, got down, went into some place, and 
presently came back and handed to his fare a piece of 
paper, saying that he could not get change. Later on the 
fare looked at the paper, found it was not the five-pound 
note, and went to Mr. Bushby to seek process against the 
cabman. Mr. Bushby explained that the cabman was not 
a bailee of the valuable security, but had only been in- 
trusted with it in order to convert it into cash, with a view 
to getting paid himself, and that, therefore, in the eye of 
the law, he had not stolen but merely ‘conveyed’ the 
check, —i. e. converted it to his own use; and that the 
only remedy in respect of the converted note lay in the 
County Court, where the cabman’s adviser will doubtless 
plead that, as the facts show a felony and no prosecution, 
the owner of the note cannot recover its amount. The 
cabman could not be regarded as servant of the hirer of 
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his cab; consequently those decisions did not apply which 
hold that a servant commits larceny by misappropriation 
of money entrusted to him to get change or pay his mas- 
ter’s debts; and apparently Mr. Bushby was right in say- 
ing that he was not a bailee, like Bellencontre, since the 
article entrusted to him was not returnable in specie, and 
the object of entrusting it to him was ultimately to obtain 
the change less the proper fare.” 


This is certainly not the law of America, and it 
cannot be /aw anywhere. Such quibbling is not 
law, and is quite sufficient to bring lawyers and 
judges into contempt. The reader will find the 
American law strongly to the contrary in Hilde- 
brand v. People, 56 N. Y. 394; 15 Am. Rep. 435; 
State v. Anderson, 25 Minn. 66; 33 Am. Rep. 455; 
Justices v. Henderson, 90 N. Y. 12; 43 Am. Rep- 
135; Murphy v. People, 104 Ill. 528; State v. 
Ducker, 8 Oreg. 394; 34 Am. Rep. 590. In the State 
of New York the case is now covered by the Penal 
Code. 





ASSAULT AT LONG RANGE. — A novel and inter- 
esting case is Simpson v. State, Georgia Supreme 
Court, May, 1893, 17 S. E. Rep. 984, which holds 
that — 


“ The offence of shooting at another is committed in 
this State when one in the State of South Carolina, with- 
out malice aforethought, but not in his own defence, or 
under other circumstances of justification, aims and fires 
a pistol at another who at the time is in this State, 
although the ball misses him, and strikes the water in this 
State near the boat which he occupies.” 


The court said : — 


‘Of course the presence of the accused within this 
State is essential to make his act one which is done in 
this State, but the presence need not be actual. It may be 
constructive. The well-established theory of the law is 
that, where one puts in force an agency for the commission 
of crime, he, in legal contemplation, accompanies the 
same to the point where it becomes effectual. Thus a 
burglary may be committed by inserting into a building a 
hook or other contrivance by means of which goods are 
withdrawn therefrom; and there can be no doubt that 
under these circumstances the burglar, in legal contempla- 
tion, enters the building. So if a man in the State of 
South Carolina criminally fires a ball into the State of 
Georgia, the law regards him as accompanying the ball, 
and as being represented by it, up to the point where it 
strikes. If an unlawful shooting occurred while both the 
parties were in this State, the mere fact of missing would 
not render the person who shot any the less guilty. Con- 
sequently, if one shooting from another State goes, in a 
legal sense, where his bullet goes, the fact of his missing 
the object at which he aims cannot alter the legal prin- 
ciple. Cases are numerous in which it has been held that 
where a person wounds another in one State or country, 
but the person wounded dies elsewhere, beyond its terri- 
torial boundaries, the courts of the State or country in 
which death occurred have jurisdiction to try the offence. 
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A leading case on this line is that of Tylor v. People (8 
Mich. 320), in which there was a dissenting opinion by 
Justice Campbell. The ruling of the majority of the 
court, however, was approved in the case of Com. v. 
Macloon (1o1 Mass. 1). Justice Gray, who delivered the 
opinion in the latter case, says, on page 7, that if one’s 
‘unlawful act is the efficient cause of the mortal injury, 
his personal presence at the time of its beginning, its con- 
tinuance, or its result, is not essential. He may be held 
guilty of homicide by shooting, even if he stands afar off, 
out of sight, or in another jurisdiction ;’ and the words 
quoted are followed by apt illustrations. On page 17 of 
the same report Justice Gray disapproves the dissenting 
opinion of Justice Campbell above mentioned. There 
is, however, a clear distinction between cases like the one 
just cited, where a wound is inflicted in one jurisdiction 
and death ensues in another, and cases like the present, 
where the accused in one State puts in operation a force 
which takes effect in another. On page 343 of 8 Mich. 
(supra) this distinction is clearly stated by Justice Camp- 
bell. He says the doctrine of constructive presence is 
not applicable to a case like that with which he was then 
dealing, and then uses the following language which sus- 
tains our ruling in the case at bar. Speaking of construc- 
tive presence, he says: ‘All that it amounts to is that 
the crime shall be regarded as committed where the inju- 
rious act is done. A wounding must, of course, be done 
where there is a person wounded, and the criminal act is 
the force against his person. That is the immediate act 
of the assailant, whether he strikes with a sword or shoots 
a gun; and he may very reasonably be held present where 
his forcible act becomes directly operative.’ ” 


This doctrine is illustrated in the recent case of 
Dr. Graves, who murdered a woman in Colorado by 
poison which he mailed to her in Massachusetts, and 
he was convicted in Colorado. 





CourTING Visits. — There is a very impolitic and 
immoral decision in Clark 7. Hodges, Vermont Su- 
preme Court, May, 1893, which should be studied by 
every young man disposed to go a-courting, at least 
in Vermont : — 


“The plaintiff was permitted to show by a neighbor 
that during the period of defendant’s visits he frequently 
saw a light in the parlor on Saturday evenings and_Sun- 
day evenings. The defendant insists that this was error, 
on the ground that it does not appear that the defendant 
was in any way connected with these lights by the testi- 
mony of other witnesses. It appears that there was evi- 
dence tending to show that the family was not in the habit 
of passing the evening in the parlor, and that it was the 
room made use of by the plaintiff when receiving the 
defendant’s visits. If it had further appeared that there 
was evidence tending to show that the defendant’s visits 
were ordinarily made on the evenings named, it would not 
have been questioned. but that the testimony regarding 
the lights was admissible to establish a corroborating cir- 
cumstance. Assuming that this further showing was re- 
quired to properly connect the defendant with the lights, 
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it will not be presumed that the evidence which was 
undoubtedly in the case, as to the time of the defendant’s 
visits, placed them on evenings other than those named.” 


This is impolitic because it will have a tendency to 
diminish the courting industry. It is immoral be- 
cause it will inspire young men to turn the lights down 
or out. It reminds one of a recent excellent jest in 
“ Life.” A young man applied to a stern father for 
permission to call on his daughter, which was ac- 
corded, but with the warning, “Remember, young 
man, I always turn out the gas at teno’clock.” “All 
right, sir,” replied the young man; “I will be care- 
ful not to call before that hour.” 


SLEEPING-CAR CoMPANY’S LIABILITY. — A novel 
point was ruled in Pullman Palace Car Co. v. Gavin, 
Tennessee Supreme Court, June, 1893. The action 
was for money given to plaintiff by the parents of a 
young woman who had been put in his care, for her 
travelling expenses, and stolen from him by the 
porter of the sleeping-car in which they were travelling. 
It was held that he could maintain the action. The 
court observed on this point : — 


“Tt has been held in this State that an actual and ex- 
clusive possession by a party, even though it be by a 
wrongdoer, is sufficient to support an action of trespass 
against a mere stranger or wrongdoer, who has neither 
title to the possession in himself nor authority from the legal 
owner (Criner v. Pike, 2 Head, 397). ‘ Ordinarily,’ says 
the court in that case, ‘the party in possession is either 
the owner of the property, or answerable over to the 
owner ; and in either case he is entitled, not only to dam- 
ages for the taking, but also for the value of the property. 
This is the general rule. A defendant has been allowed 
to prove, in mitigation of damages, that the goods did not 
belong to the plaintiff, and that they have gone to the use 
of the true owner, either by being restored to him in 
specie, or taken upon legal process in payment of his 
debts, for in such case the plaintiff is not answerable over. 
But Mr Sedgwick thinks the principle of these decisions 
has been carried quite far enough, . . . and that it will 
not do to permit acts of wilful or wanton trespass to be 
excused by the defence of outstanding titles in third per- 
sons.’ See also Logan v. Coal Co. (9 Heisk. 690), where 
it is held that ‘mere possession is a sufficient title upon 
which to maintain trespass against a mere wrongdoer’ 
(Crawford v. Bynum, 7 Yerg. 381). Miss Kelly having been 
placed in charge of Mr. Gavin, the latter had become the 
depositary of this money, for the purpose of defraying 
her current expenses, as they arose upon the journey. 
It has been held that members of the same family, travel- 
ling together, may carry each other’s effects (Dexter v. 
Railroad Co., 42 N. Y. 326; Curtis v. Railroad Co.,74.N. Y. 
116). We think that Miss Kelly, having been placed in 
charge of Mr. Gavin, was fro hac vice, for the purposes 
of the journey, a member of his family, and that a gentle- 








man in charge of Jadies on such an occasion was their 
protector, and the proper custodian of their money and 
personal effects intrusted to him. In this view of the 
case, we think it unnecessary to determine whether, at 
the time the theft was committed, the money was the 
property of Miss Kelly or her father, Martin Kelly. The 
proof shows the money was in the actual possession of 
Gavin, as its rightful depositary.” 


It has even been held that a thief may maintain 
an action against another who steals the stolen goods 
from him. The principal decision is in the true line 
of gallantry, and tends to promote civility to woman 
travelling alone. 


THE ALCOHOL HaABir.—A beneficent decision 
is that in Grand Lodge, etc. v. Belcham, Illinois 
Supreme Court, April, 1893, that where on an appli- 
cation for life insurance, to the question, “ To what 
extent does the person use alcoholic stimulants ?” 
the answer of the insured was, “ None ;” a reasonable 
construction of the question and answer implied more 
than an occasional use of alcoholic stimulants, and 
that to invalidate the contract of insurance there 
should be, to some extent at least, a habit or custom 
as to such use. The court observed :— 


“ The language embodied in the application must receive 
a reasonable construction, one within the contemplation 
of the parties at the time the contract of insurance was 
consummated. What was the purpose of requiring the 
insured to state in the application to what extent he used 
alcoholic stimulants, tobacco and opium? But one object 
can be perceived, and that was to guard against the risk 
which might arise from insuring the life of one who was 
in the habit of using the articles, or either of them, to such 
an extent as to imperil the health and life of the individ- 
ual. If aman drank a glass of liquor or smoked a pipe 
of opium or a cigar once a month, it is too plain to admit 
of argument that such a use could not endanger the life of 
the person, and that such a use was not within the con- 
templation of the parties when the contract of insurance 
was entered into by the parties. It may be that the lan- 
guage of the question and answer in regard to the use of 
alcoholic stimulants, if given a strict and technical con- 
struction, might be interpreted that the insured did not 
use alcoholic liquors at all. But, in our opinion, an in- 
surance company propounding a question of that char- 
acter should not be allowed to indulge in a strict and 
technical construction; but, on the other hand, the lan- 
guage should receive a fair and reasonable construction, a 
construction which would imply more than an occasional 
use. There should be, to some extent at least, a habit or 
custom. This is the rule established in Van Valkenburg 
v. A. P. L. Insurance Co.,70 N. Y. 605, and we think it 
the correct one.” e 


The case of Meacham v. N. Y. etc. .Ass’n, 120 
N. Y. 237, is in the same line. 
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THE CHIEF-JUSTICES OF THE SUPREME COURT 
OF THE UNITED STATES. 


e hes every subscriber remitting the amount of 

his subscription for 1894 BEFORE JANUARY 
10, 1894, we shall present a large group picture 
(24 in. X 30 in.) of the eight Chief-Justices of the 
United States Supreme Court. The portraits in- 
clude JoHN Jay, JoHN RUTLEDGE, OLIVER ELLs- 
WORTH, JOHN MARSHALL, ROGER B. TANEY, SALMON 
P. CHASE, Morrison R. Walre, and MELVILLE W. 
FULLER. 


” 


WitH this number “ The Green Bag” com- 
pletes its fifth year. As in the past we have 
striven to cheer and entertain our legal brethren, 
so in the future it will be our chief endeavor to 
shed some rays of Jegal sunshine upon the weary 
lawyer, and to continue to demonstrate to him 
that there is a bright and enlivening phase to 
the profession which is commonly thought to be 
only dry and prosaic. 


“THe Green Bag” for 1894 will be filled with 
all manner of good things. Several eminent law- 
yers whom we have not heretofore numbered 
among our contributors have promised articles, 
and our biographical sketches (with portraits) and 
illustrated articles will be of unusual interest. The 
series of Supreme Court articles will be continued, 
and the publication of a number of celebrated 
“ Old World Trials,” which is commenced in this 
number, will be continued during the coming year. 
A bountiful supply of new anecdotes and bits of 
facetiz is all ready for distribution. 








LEGAL ANTIQUITIES. 


THE feeling upon the subject of oaths among 
the earlier colonists of Maryland is shown by the 
following extract from a petition of Assemblymen 
of the Province, addressed to the Lord Proprie- 
tary, in 1649, and “signed by all the members 
present ”’ : — 


‘* We do further humbly request your lordship that 
hereafter such things as your lordship may desire of 
us may be done with as little swearing as conve- 
niently may be, experience teaching us that a great 
occasion is given to much perjury when swearing 
becometh common.” 


FACETIZ. 


Tue bullying manner sometimes assumed by 
certain barristers in cross-examination, in order 
to confuse a witness and make his replies to im- 
portant questions hesitating and contradictory, is 
notorious ; and many are the tales told of “ cute ” 
witnesses who have turned the tables on their 
persecutors. The following relates to a case of 
this kind : — 

In a civil action on money matters the plaintiff 
had stated that his financial position was always 
satisfactory. In cross-examination he was asked 
if he had ever been bankrupt. 

“No,” was the answer. 

Next question was, “ Now, be careful; did you 
ever stop payment?” 

“ Yes,” was the reply. 

“ Ah,” exclaimed the counsel, “I thought we 
should get at it at last. When did that happen?” 

“ After I paid all I owed,” was the answer. 


Baron Dowse was on circuit when an accused 
man could understand only Irish, and so an inter- 
preter was sworn. The prisoner said something to 
the interpreter, and the interpreter replied to him. 
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“What does he say?” demanded the judge. 
“ Nothing, my lord.” ‘ How dare you say that, 
when we all heard it? Come, sir, what was it?” 
“ My lord, it had nothing to do with the case,” 
“If you don’t answer, I shall commit you, sir. 
Now, what did he say?” “Well, my lord, you'll 
excuse me, but he said, ‘ Who is that old woman, 
with the red bed-curtain round her, sitting up 
there?’” “And what did you say?” asked Baron 
Dowse. “I said to him, ‘Whist! That is the 
old boy that is going to hang yez!’” 


James T. Brown, of Indiana, was once engaged 
in a case in the Circuit Court of that State, and 
was laying down the law with masterly ability, 
when the judge remarked that he need not argue 
the law of the case, as the Court understood that 
perfectly. Mr. Brown replied, with much meek- 


ness, that he “merely desired to talk about the | 


law as it is in the books, which would be entirely 
different law from any his honor was acquainted 
with.” 

Jupce JEREMIAH BLACK for a long time wore a 
black wig. On one occasion, having donned a 
new one, he met Senator Bayard, of Delaware, 
who thus accosted him: ‘“ Why, Black, how young 
you look! You are not so gray as I am, and you 
must be twenty years older.” ‘‘Humph!” re- 
plied the judge ; “good reason: your hair comes 
by descent, and I got mine by purchase.” 


A coop story is told of a Pennsylvania judge 
who, before his promotion to the Supreme Bench 
of that State, once had a number of Irishmen be- 


fore him in one of the interior counties, indicted 


for a riot on the canal. All their names were 
included in the one indictment, and the jury 
found them all guilty, though one of them, Pat 
Murphy, clearly proved an alibi. They were all 
brought into court to be sentenced, and Pat was 
directed to stand up with the others. Pat pro- 
tested vehemently, and reminded the judge that 
it was clearly proven on the trial that he was at 
the time sick in bed, and at a considerable dis- 
tance from the scene of riot. 





NOTES. 


WuEN Sir James Fitzjames Stephen, under cir- 
cumstances that are still fresh in the public mind, 
resigned his judicial position, he took a semi- 
public farewell from bench and bar. It was a 
dismal enough scene ; and when it was over, and 
as the judges were filing out, Mr. Justice Bowen 
is said to have muttered to one of his learned 
colleagues, — 


‘“* And may there be no moaning at the bar 
When I put out to sea.” — Globe. 





In his “Outline of Civil Government,” Mr 
Higby, speaking of our judiciary, says: “‘ The 
qualifications of Supreme judges are not stringent. 
Only six States require “learning in the law,” and 
only about the same number require any identifica- 
tion with the legal profession; but through the 
influence of the bar it has become a custom to 
confine the choice to professional lawyers.” 

A NOVEL suit is said to have been commenced 
in the Nebraska courts, in which one party claims 
the right to have a post-mortem examination of a 
body made, while the other opposes it and defies 
the first to proceed with the affair. It seems that 


| a few years ago a Mr. Warrington, a well-to-do 
| cattleman of that county, married a second wife, 


to whom he presented the jewels, consisting of 
valuable diamonds, belonging to the first Mrs. War- 
rington, and which she had received as part of her 
marriage portion from her father, a wealthy mer- 
chant in jewelry in San Francisco. 

Warrington dying shortly after his second ven- 
ture into matrimony, Mrs. Warrington kept the 
diamonds in defiance of the family of her pre- 
decessor, who claimed them as the deceased 
woman’s heirs. Suit was brought against her, but 
she declared that her husband had sold them 
shortly after they were married, and that she had 
no property to make good the loss, even if she 
were liable for the act of Mr. Warrington. 

This story was not believed by the first Mrs. 
Warrington’s family, who maintained that the 
woman still had them in her possession; and soon 


| after her death, which took place some weeks ago, 


“Stand up, Pat,” said the judge. “Stand up; | 


you ’re just as guilty as any of them. You know 
you would have been there if you could !” 


the nurse who attended her in her last illness testi- 
fied that the day she had died she had her bring her 
a box filled with unset gems, which she deliberately 
swallowed one by one, passing away a few moments 
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after she had got the last one down. The family 
now wish to disinter her body and to open it for 
the recovery of the diamonds ; but her own people, 
not crediting the nurse’s story, refuse to allow what 
they consider a desecration of the dead. 





ALTHOUGH there are as many as 6,000 attorneys 
actively practising in this city, each of whom is 
probably doing as well as, if not better than, he 
would in any other calling, the Circuit Court cal- 
endar, which is typical of others, shows that not 
more than 1,800 of them can be classified as liti- 
gating lawyers. This number, it is safe to say, 
includes every member of the bar into whose 
office has come, during the last twenty-five years, 
business which resulted in a common-law action 
brought in the Supreme Court. The other 4,000 
have worried along on their incomes as chamber 
counsellors, advising as to contracts or invest- 
ments, passing titles, or caring for trust properties. 
The number of cases on the Circuit Court cal- 
endar — 3,200 — actually represents approximately 
the number of joinders of issue in two years, the 
monthly average being 150, or one case a year for 
each litigating lawyer on the list. Thus the pro- 
fessional income, even for this class of attorneys, 
growing out of litigation may be put at a low figure, 
even though the lighter calendars of three other 
courts be included. — WV. Y. Evening Post. 
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A Reminiscence of Stephen A. Douglas, Daniel 
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An Unsatisfactory Lover, Mrs. Hungerford (*‘ The 
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No. IX.), Alice MacGowan; Progress in Local Trans- 
portation, Lewis M. Haupt; How the Light Came, 
J. Armoy Knox; An Old-Fashioned Garden, Charles 
C. Abbott; Expensive Religion, Phil. Stansbury ; 
Why the Body should be Cultivated, Wilton Tour- 
nier; A Three-Volume Tract, Frederic M. Bird; 
Men of the Day, M. Crofton. 
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Possibilities of the Great Northwest (illustrated), 
S. A. Thompson; Inland Waterways for the North- 
west (with Maps), Emory R. Johnson; The Future 
of Silver Production, E. Benjamin Andrews; The 
Gothenburg System of Liquor Traffic; Lobengula, 
King of the Matabele (illustrated). 


Scribner’s 

In Camp with the Katchins (illustrated), Col. H. 
E. Colvile, C. B. Grenadier Guards; The Proud 
Pynsents, Octave Thanet; Madame Roland (illus- 
trated), Ida M. Tarbell; Glimpses of the French 
Illustrators, II. (Conclusion, illustrated), F. N. 
Doubleday; The House of Commons, Augustine 
Birrell, M. P.; The Picturesque Side (illustrated), 
F. Hopkinson Smith; Mr. Freeman at Home (illus- 
irated), Delia Lyman Porter; The Copperhead, 





Chapters XII.-XIV., Harold Frederic (Conclusion) ; | 


Education for Girls in France, Katharine de Forest ; 
A Laggard in Love, Martha McCulloch Williams ; 
Historic Moments: The Nomination of Lincoln, 
Isaac H. Bromley. 


BOOK NOTICES. 


THE AMERICAN Dicest (annual, 1893). <A digest 


of all the decisions of the United States Supreme | - : : 
| is, no attempt has hitherto been made to treat it ex- 


Court, all the United States Circuit and District 
Courts, the Courts of Last Resort of all the States 
and Territories, and the Intermediate Courts of 
New York State, Pennsylvania, Ohio, Illinois, 
Indiana, Missouri, and Colorado, United States 
Court of Claims, Supreme Court of the District 
of Columbia, etc., from Sept. 1, 1892, to Aug. 





31, 1893, with notes of English and Canadian | 


Cases, Memoranda of Statutes, Annotations in 
Legal Periodicals, etc., a table of the cases di- 
gested, and a table of cases overruled, criticised; 
followed, distinguished, etc., during the year. 


West Publishing Co., St. Paul, Minn., 1893. 
Law Sheep. $8.00 net. 


This volume is in every respect all that could be 
desired for a work of this nature, being in every 
sense of the word a “complete digest.” The labor 
involved in its preparation must have been stupen- 
dous, and yet there is no evidence of the editors 
having in any way slighted their work. The greatest 
care and attention has manifestly been bestowed upon 
it. The arrangement throughout is excellent, and 
the typographical work deserves a word of commen- 
dation. Good paper and clear type are not always 
found in our digests, but they are distinguishing 
features of this volume. The publishers are to be 
congratulated upon their successful efforts to make 


| this digest of great value to the profession. 


A TREATISE ON THE LAw oF QuasI-CoONTRACTS. 
By WituiaM A. KEENER, Kent Professor of Law 
and Dean of the Faculty of Law in Columbia 
College. Baker, Voorhis, & Co., New York, 
1893. Law Sheep. $5.00 net. 


In substituting the term ‘‘Quasi-Contracts” for 
the term ‘‘ Contracts implied in Law,” Professor 
Keener has followed the lead of eminent English law- 
writers. This treatise exhaustively covers the large 
class of rights and obligations arising independently 
of the doctrines of either Contract or Tort. “It has 
been usual,” says Mr. Maine, in his “ Ancient Law,” 
“with English critics to identify the quasi-contracts 
with implied contracts; but this is an error, for im- 
plied contracts are true contracts, which quasi-con- 
tracts are not. ... A quasi-contract is not a contract 
at all. The commonest sample of the class is the 
relation subsisting between two persons, one of whom 
has paid money to the other through mistake. The 
law, consulting the interests of morality, imposes an 
obligation on the receiver to refund; but the very 
nature of the transaction indicates that it is not a 
contract.”” These words of Mr. Maine indicate per- 
haps better than anything we could say the scope of 
Professor Keener’s book. Important as the subject 


haustively, and the work should receive a hearty wel- 
come on this account, if for no other reason. It will 
be found, however, to be a thoroughly practical 
treatise, written in a concise and clear style, and in 
every way worthy its learned author’s great reputa- 
tion. The contents are as follows: Chap. 1I., Nature 
and Scope of the Obligation; Chap. II., Recovery 


| of Money paid under Mistake; Chap. III., Waiver 


of Tort; Chap. IV., Rights of a Plaintiff in Default 
under a Contract ; Chap. V., Obligation of a Defend- 
ant in Default under a Contract ; Chap. VI., Recovery 


| for Benefits conferred at Request, but in the Absence 


of Contract; Chap. VII., Recovery for Benefits in- 
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tentionally conferred without Request; Chap. VIII., 
Recovery for Improvements made upon the Land of 
another without Request; Chap. IX., Recovery of 
Money paid to the Use of the Defendant ; Chap. X., 
Recovery of Money paid under Compulsion of Law ; 
Chap. XI., Recovery of Money paid to the Defendant 
under Duress, Legal or Equitable. 


Lawyers’ Reports, Annotated. Book XX. All 
current cases of general value and importance 
decided in the United States, State, and Terri- 
torial Courts, with full annotations by Burdett 
A. Rich and Henry P. Farnham. 


This series continues to meet with favor from the 
profession. This is due undoubtedly to the thorough 
manner in which the cases are reported, and the ex- 
cellent character of the annotations. The new edi- 
tors seem fully competent for their task, and the high 
standard of these Reports is well maintained. The 
publishers have already in press a digest of the set, 
covering the twenty volumes issued to date. 


RECOLLECTIONS OF PRESIDENT LINCOLN AND HIS 
ADMINISTRATION. By L. E. CHITreNnpen, his 
Register of the Treasury. Harper & Brothers, 
New York. 


We do not know when we have read a more 
enjoyable book than these reminiscences by Mr. 
Chittenden. The work does not pretend to be a 
life of Lincoln, but is merely a collection of incidents 
concerning the great President and his administra- 
tion, related by one who had exceptional opportu- 
nities fot knowing what was going on behind the 
scenes, and who speaks with authority. Written 
in a most Captivating style, free from all attempts 
at rhetorical embellishment, these stories appeal at 
once to the reader’s heart; and one lays down the 
book more greatly impressed than ever with the 
grandeur of Lincoln’s character. Many of the inci- 
dents referred to are tinged with pathos, while others 
bring out in a strong light the President’s inimitable 
witand humor As a history of the inside workings 
and doings of those in power at Washington from 
Lincoln’s election to his untimely death, this volume 
is a valuable state paper. We commend it to our 
readers as a book which they should not fail to read. 


Sam HousTON AND THE WAR OF INDEPENDENCE 
IN Texas. By ALFRED M. WILLIAMS, with 
portrait and maps. Houghton, Mifflin & Co., 
Boston and New York, 1893. Cloth. $2.00. 


Samuel,or “Sam” Houston, as he called and signed 
himself and as he is known in the familiar language 
of history, was a most picturesque and interesting per- 
sonality, and the story of his life as depicted by Mr. 
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Williams reads more like a romance than the bio- 
graphy of a native-born Virginian. Few men have 
passed through such a varied and remarkable exist- 
ence as the subject of this sketch. First a soldier, 
then member of Congress, afterward Governor of 
Tennessee, and from these exalted positions suddenly 
seeking a home among the Cherokees, where he dis- 
ported himself with all the glory of an Indian brave ; 
then again a soldier, later President of the Texan 
Republic, next United States Senator, and finally 
Governor of Texas. Such are the principal inci- 
dents of this wonderful man’s career. Mr. Williams 
gives us a very accurate picture of the man as well 
as a valuable history of the War of Independence 
in Texas. The book will prove of exceeding in- 
terest, both to the general reader and to the seeker 
of historical information. 


Marion DarcHe. By F. Marion Crawrorp. 
Macmillan & Co., New York. Cloth. $1.00. 


Mr. Crawford is certainly one of the most prolific 
of our novelists, and the only wonder is that he is 
able to keep the quality of his work so uniformly 
good. “Pietro Ghisleri” has hardly reached the 
reading public when this latest novel makes its ap- 
pearance. Marion Darche differs from anything Mr. 
Crawford has heretofore given us, the scene being 
laid in New York, and the topic being a thoroughly 
American one; namely, a mad desire for riches, 
which brooks no obstacle, and which leads to em- 
bezzlement and forgery on the part of John Darche, 
the husband of Marion. Forced to flee from justice, 
his faithful wife, although loathing him in her heart, 
aids him to escape; and her sense of wifely duty 
causes her to remain true to him, until at last his 
death restores her to happiness and to the man she 
truly loves. The character of the heroine will un- 
doubtedly give rise to much discussion, and we 
doubt if many women could be found who would 
be so thoroughly true to a sense of right. The story 
is powerfully written, and is of absorbing interest. 


WirH Fire AND Sworp. An historical novel of 
Poland and Russia. From the Polish of Henryk 
SIENKIEwIcz. By Jeremiah Curtin. Fourth edi- 
tion. Little, Brown & Co., Boston. Cloth. $2.00. 


This volume is the first of a trilogy of historical ro- 
mances of Poland, Russia, and Sweden. The author 
enjoys a high continental reputation which is likely 
to be fully equalled among American readers. For 
brilliancy, vivid description, and powerful portrayal of 
character and events, “ With Fire and Sword ” 1s one 
of the most remarkable historical novels ever written, 
and entitles the author to a foremost position among 
living novelists. Mr. Curtin, the translator, de- 
serves great praise for his faithful work. He has 
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caught the author's wonderful fire and spirit, and 
the story has apparently lost none of its power by 
being translated into the English language. The 
other two works which make up the trilogy are “ The 
Deluge ’’ and “ Pan Michael.’’ No lover of histori- 
cal romance should fail to read these remarkable 
books, which are destined long to hold a high place 
in modern literature, ranking with the masterpieces 
of our greatest novelists. 


THe Lire oF SHAKESPEARE, copied from the best 
Sources, without Comment. By DanieL W. 
Witper. Little, Brown & Co., Boston, 1893. 
Cloth. $1.00. 


This book supplies a long-felt want. It is a sin- 
gular fact that until this compilation of Mr. Wilder’s 
made its appearance, no brief and accurate biography 
of Shakespeare was obtainable. In these days of 
“ Bacon-Shakespeare controversy” there is a wide- 
spread desire to know more about the life of this 
greatest of all dramatists; and this book is admirably 
adapted for the purposes of the general reader. It 
is brief, concise, and accurate, and contains a fund 
of valuable information regarding Shakespeare and 
his plays. 


Comic TRAGEDIES. Written by “Jo” and “ Meg,” 
and acted by the “ Littke Women.” Roberts 
Brothers, Boston, 1893. Cloth. $1.50. 


This is a collection of plays written by Miss 
Louisa M. Alcott and her sister Anna, and acted 
by them in their youthful days. They display no 
small amount of dramatic talent, and if their gifted 
authors had continued in this field of literary work, 
we might have had from their united pens the long- 
looked-for “ American drama.” These comic trage- 
dies are of the most intense melodramatic school, 
the best perhaps being “ Bianca: an Operatic Tra- 
gedy.’’ The many readers of ‘* Little Women ”’ will 
welcome them as delightful reminiscences of the 
early life of “ Meg”’ and * Jo.” 


HetpruL Worps. From the writings of Edward 
Everett Hale. Selected by Mary B. MERRILL. 
Roberts Brothers, Boston, 1893. Cloth. $1.00. 


This beautiful little book is made up of extracts 
from Dr. Hale’s sermons and other writings, and 
the volume is aptly named. The selections are well 
chosen, and embody the best thoughts of this favorite 
writer. The illustrations are exceedingly attractive, 
and altogether the volume is admirably fitted for a 
Christmas gift. 


THE CHILDREN’S YEAR- BOOK. 
day in the year. 


Selections for every 
Chosen and arranged by Edith 
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Emerson Forses. Roberts Brothers, Boston 
1893. Cloth. $1.00. 


This book has been compiled for the use of chil- 
dren from seven to fifteen years of age, in the hope, 
as the author says, that it may help them to form the 
habit of reading each day at least a few sentences 
from the Bible or some religious book. It seems 
excellently adapted for this purpose, the selections 
being made with good judgment and with the evident 
intent of interesting as well as instructing the youthful 
mind. 


An Unknown Heroine. By L. E. CHITTENDEN. 
Richmond, Croscup & Co., New York, 1893. 


The old adage that ‘‘truth is stranger than fiction” 
is well exemplified in this story of Mr. Chittenden’s. 
The author, however, assures us that the facts re- 
lated were actual occurrences; and strange as they 
may seem, they must be taken as simple truth. The 
story is one of our Civil War, the heroine being a 
Southern woman, who with noble and unselfish devo- 
tion nurses back to life a Union soldier who had been 
wounded almost unto death. Her heroism and self- 
sacrifice have their reward, as through the efforts of 
the man she saved, her husband, who was a prisoner 
in the hands of the Union army, is restored to her 
arms. The story is dramatic in the extreme, and is 
told in Mr. Chittenden’s most delightful style. It is 
a beautiful and fitting tribute to the woman who will 
now no longer remain an “ unknown heroine.”’ 


LIFE ON Circuir with LINCOLN. With 
sketches of Generals Grant, Sherman, and Mc- 
Clellan, Judge Davis, Leonard Swett, and other 
contemporaries. (Illustrated.) By Henry C. 
Wuitnry. Estes & Lauriat, Boston. Cloth. $3.50. 


THE 


Will the story of the life of Lincoln ever be fully 
told? With all the biographies and reminiscences 
which have been given us of this wonderful man, the 
material seems by no means to have been exhausted, 
and in the present volume Mr. Whitney adds many 
valuable facts and reminiscences which only serve to 
increase one’s admiration for the noble character of 
Abraham Lincoln. Intimately acquainted with him 
from his earlier days, the author possesses advan- 
tages as a biographer enjoyed by but few writers, 
and his contribution to our literature concerning 
Lincoln has the charm of novelty, dealing as it does 
more particularly with a phase of his life which has 
been but little dwelt upon. Those of the legal pro- 
fession especially will be interested in Lincoln’s ca- 
reer as a lawyer, and the book is one which should 
be widely read by them. Brief sketches of several 
of our great war generals are given; but the interest 
of the work centres upon Lincoln, and Lincoln alone. 








